Reconciling Cultural Diversity and Free Trade in the Digital Age: A Cultural Analysis of the International Trade in Content Items by Wright, Claire
The University of Akron
IdeaExchange@UAkron
Akron Law Review Akron Law Journals
July 2015
Reconciling Cultural Diversity and Free Trade in
the Digital Age: A Cultural Analysis of the
International Trade in Content Items
Claire Wright
Please take a moment to share how this work helps you through this survey. Your feedback will be
important as we plan further development of our repository.
Follow this and additional works at: http://ideaexchange.uakron.edu/akronlawreview
Part of the International Law Commons, and the International Trade Law Commons
This Article is brought to you for free and open access by Akron Law Journals at IdeaExchange@UAkron, the
institutional repository of The University of Akron in Akron, Ohio, USA. It has been accepted for inclusion in
Akron Law Review by an authorized administrator of IdeaExchange@UAkron. For more information, please
contact mjon@uakron.edu, uapress@uakron.edu.
Recommended Citation
Wright, Claire (2008) "Reconciling Cultural Diversity and Free Trade in the Digital Age: A Cultural Analysis of the
International Trade in Content Items," Akron Law Review: Vol. 41 : Iss. 2 , Article 3.
Available at: http://ideaexchange.uakron.edu/akronlawreview/vol41/iss2/3
WRIGHT_FINAL 3/23/2009 2:40 PM 
 
399 
 
RECONCILING CULTURAL DIVERSITY AND FREE TRADE 
IN THE DIGITAL AGE: A CULTURAL ANALYSIS OF THE 
INTERNATIONAL TRADE IN CONTENT ITEMS 
Claire Wright* 
 I. Introduction ....................................................................... 401 
 II. Background Information.................................................... 415 
A. Cultural Diversity on the Global Level ....................... 415 
B. International Media Conglomerates ............................ 420 
C. Global Content Markets .............................................. 428 
D. Digital Technology ..................................................... 432 
 III. Cultural Studies ................................................................. 439 
A. Cultural Studies as a Discipline .................................. 439 
B. Key Definitions and Concepts in Cultural Studies ..... 440 
C. Major Categories of Cultural Theories ....................... 448 
D. Major Teachings of Cultural Studies .......................... 466 
D. Globalization Theories ................................................ 471 
E. Implications of Cultural Studies Regarding the 
International Trade in Content Items and the 
Adoption of a More Comprehensive Exemption for 
Content Items in the WTO .......................................... 477 
 IV. Conclusion ......................................................................... 483 
*Associate Professor, Thomas Jefferson School of Law.  This article is the first in a series of three 
articles by the same author on the subject of the World Trade Organization (WTO) rules on content 
items, such as movies and music recordings.  This first article in the series provides a cultural 
analysis of the international trade in content items.  The second article in the series provides an 
economic analysis of the international trade in content items, and the third article in the series 
provides a fairness analysis of the WTO rules on content items.  Professor Wright gratefully 
acknowledges the invaluable assistance of the members of Thomas Jefferson’s junior faculty 
writers’ group, who have debated various issues and reviewed a number of drafts related to these 
subjects.  She also acknowledges the superior research assistance and dedicated efforts of Rachel 
Anthony, Amber Bolles, Andrea Carroll, Andrea Carter, Julie Cook, Ashley Hennessee, Erik 
Laakkonen, Patrick Meyer, and Reena Patel.  Finally, she wishes to express her appreciation to 
Professor Stephen Charnovitz of George Washington University Law School, who reviewed this 
article and provided very helpful comments. 
1
Wright: Reconciling Cultural Diversity and Free Trade
Published by IdeaExchange@UAkron, 2008
WRIGHT_FINAL 3/23/2009  2:40 PM 
400 AKRON LAW REVIEW [41:399 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
                                  © Bill Bachmann / myLoupe.com 
 
Though my heart may be left of centre, I have always known that 
the only economic system that works is a market economy.  This is the 
only natural economy, the only kind that makes sense, the only one 
that leads to prosperity, because it is the only one that reflects the 
nature of life itself.  The essence of life is infinitely and mysteriously 
multiform, and therefore it cannot be contained or planned for, in its 
fullness and variability, by any central intelligence.1 
 
What is at stake is the cultural identity of all our nations.  It is the 
freedom to create and choose our own images.  A society which 
abandons the means of depicting itself would soon be an enslaved 
society.2 
 
[N]ow that the genie is out of the bottle, it is very hard, if not 
impossible to stop it.  Computers exchange information.  Information 
is data.  Data is the convergence of everything.  Barriers mean nothing 
any more.3 
 1. MARTIN WOLF, WHY GLOBALIZATION WORKS 40 (2004) (quoting Vaclav Havel, poet, 
leader of the Solidarity Movement in Poland, and first President of Poland following Poland’s 
independence from the Soviet Union). 
 2. Simona Fuma Shapiro, The Culture Thief, THE J. OF THE NEW RULES PROJECT (2000), 
available at http://www.newrules.org/journal/nrfall00culture.html#sidebar (quoting Francois 
Mitterand, Former President of France in a 1993 speech regarding France’s proposal to include a 
more comprehensive cultural exemption to the World Trade Organization (WTO) trade rules, during 
the Uruguay Round of trade negotiations culminating in the establishment of the WTO). 
 3. Partha Dasgupta, Digitalization, available at 
http://cactus.eas.asu.edu/PARTHA/Columns/12-24-digital.htm (last visited Sept. 2, 2007) 
(discussing how “digitalization” is not a word and how “digitization” has changed everything in our 
world).  Professor Dasgupta is a faculty member of the Computer Science and Engineering 
Department at Arizona State University at Tempe, Arizona.  Id. 
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I. INTRODUCTION 
Imagine the following scenario:4  On a plane leaving from JFK 
airport to Nairobi, Kenya, two individuals, Mari, a native from the 
Maasai tribe in Kenya, and Paul, an executive for Starbucks Coffee 
Company in Seattle, are sitting next to each other.  Mari’s given name is 
Mawusi, and she is wearing her traditional Maasai dress made out of 
bright red cloth.5  Mari is now an Assistant Health Minister of Kenya, 
and she uses the name “Mari” because that is easier for her Western 
counterparts around the world to pronounce.  She is a medical doctor 
and she attended medical school in the U.K.  While Mari lives and 
works in downtown Nairobi, most of the rest of her family still lives 
with the Maasai tribe on the Maasai Mara Wildlife Reserve.  Mari is 
returning to Kenya from a meeting that she just attended at the Center 
for Disease Control in Atlanta, but she is leaving from New York City, 
because she wanted to do some shopping and see a Broadway show 
there.  Paul is traveling to Kenya to resolve a sticky situation for 
Starbucks. 
Paul comments to Mari as she takes her seat that he likes her native 
dress, and she replies that she often wears it on her return flights to 
Kenya.  She explains that it makes her feel more of an affinity with her 
native country and she otherwise doesn’t get a chance to wear it very 
often anymore.  In addition, she explains, counterfeit “Kenyan-style” 
fabrics from China are being imported into Kenya en masse, so she is 
also wearing her dress as a sign of support for Kenyan producers of 
Kenyan garments.  Mari then politely asks Paul what kind of problem he 
needs to resolve for Starbucks in Kenya.  He replies that some people in 
Kenya are claiming that every single variety of coffee sold in the 
Starbucks shops in Kenya should be of Kenyan origin.  Some people are 
even starting to stage protests outside of the Starbucks stores, he notes.  
Mari replies to Paul that she can understand the protesters’ concerns.  
After all, she informs him, coffee is Kenya’s largest export crop and 
Kenya itself produces a wide variety of good coffees.  She asks him why 
Starbucks doesn’t want to serve only Kenyan coffee blends in Kenya. 
 4. This is a hypothetical scenario.  However, it is not unlike scenes that occur many times 
every day around the world between the nationals of different countries. 
 5. The bright red color of the Maasai tribe’s garments symbolizes cattle meat and blood, two 
of the Maasai’s dietary staples, as well as the red clay earth of Kenya.  See, e.g., SIR ALFRED CLAUD 
HOLLIS, THE MAASAI: THEIR LANGUAGE AND FOLKLORE 37 (1905); African Medical & Research 
Foundation, Trachoma Monitoring, Oct. 16, 2007, at 2, available at 
http://www.amref.org/index.asp?PageID=287. 
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Paul then explains that the situation is actually pretty complicated.  
He states that the gist of the problem is that Starbucks’ customers in 
Kenya actually like the variety of coffees from around the world that 
Starbucks serves there.  The people who are staging the protests in 
Kenya are not customers of Starbucks.  Paul says that there are two main 
points that he has to keep in mind in resolving the problem for 
Starbucks.  First, he said, Starbucks obviously makes more money by 
offering the same coffee blends in each of its locations around the 
world,6 so that serving only native coffee blends in each country in 
which Starbucks does business could get quite expensive for Starbucks.  
Far more troubling, though, he says, is that Starbucks’ distinguishing 
characteristic in each country is that it offers a variety of coffees from 
around the world.  If Starbucks starts offering only local coffee varieties 
in each country, its business model would be no different than that of 
many other coffee shops, so why would anyone patronize Starbucks 
anymore?  Paul sums up his dilemma by commenting that what he really 
has to determine is whether Starbucks can afford to give up its diversity 
in order to satisfy “parochial preferences.” 
Mari thinks about challenging Paul’s analysis, especially his use of 
the word “diversity,” but at that moment the flight attendant comes by 
and offers Mari and Paul a meal of penne pasta.  Paul remarks that he 
can’t believe he has to eat penne pasta again, as this is the same dish that 
he has been offered on every flight during the previous year.  Mari 
agrees that penne pasta is pretty boring, but, she jokes, the airlines aren’t 
too likely to offer them her native meal, are they?  Paul asks her what 
that is, and Mari says, “raw cow’s blood, usually mixed with cow’s 
milk.”  Well no, Paul admits, not too many other passengers are going to 
be able to stomach that meal.  After the meal service is finished, a flight 
attendant announces that the new movie Live Free or Die Hard, the third 
sequel in the Die Hard series of films starring Bruce Willis, will soon be 
playing on the overhead screens.  Mari comments to Paul that she can’t 
believe how many action films are being produced in Hollywood these 
days, and Paul responds that Hollywood producers wouldn’t make such 
films if people didn’t want to watch them.  Besides, he mentions, he 
considers himself to be a “captive audience” when he travels, so he is 
going to watch it. 
 6. Paul is alluding to the economic principle of “economies of scale,” which refers to the 
situation where variable costs decrease with each additional unit produced of a particular product.  
See, e.g., James A. Brander, Rationales for Strategic Trade and Industrial Policy, in STRATEGIC 
TRADE POLICY AND THE NEW INTERNATIONAL ECONOMICS 32–34 (Paul R. Krugman, ed., 1998). 
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Mari tunes into the plane’s television station channel and listens to 
Fox News for a little while until the broadcaster starts advertising that 
Live Free or Die Hard will soon be released on DVD (Fox News owns 
Twentieth Century Fox, which produced Live Free or Die Hard).  Next, 
she decides to listen to some music on the plane’s audio system.  On the 
first channel she tries, Madonna is singing Papa Don’t Preach (about 
teen pregnancy).  On the second channel Mari tries, 50 Cent is singing In 
Da Club (about his transformation from gang member to celebrity rap 
star).  On the third channel, Willie Nelson is singing his version of 
Georgia on My Mind.  Mari, in exasperation, turns to Paul and remarks 
that it sure is difficult to find some “non-U.S. entertainment” these days, 
to which Paul replies that he guesses Americans just can’t help being so 
“creative.”  Mari thinks about questioning Paul’s use of the word 
“creative,” but she decides instead to listen to a recording of a Kenyan 
band that a friend gave her.  This friend had sent her the recording as an 
email attachment and Mari had then downloaded it onto her iPod.  This 
friend had told her that the band’s music was “a little bit rock and a little 
bit jazz, but it also has a distinctive Kenyan beat.”  Mari’s friend had 
admitted to her that he had surreptitiously recorded the song on his cell 
phone during one of the band’s gigs at a local nightclub in Nairobi, but 
he also had claimed that he was actually helping the band by distributing 
its music to people who otherwise weren’t likely to hear it.  Mari says 
goodnight to Paul, and as she is drifting off to sleep, the unsettling 
thought occurs to her, that, sometime in the very near future, she might 
be able to find Kenya only in her mind. 
What in the world is happening in the world? Does Paul have a 
point when he says that Starbucks’ strength is its “diversity”?  Is the 
“creativity” of the U.S. a blessing or a curse, when you consider that the 
same culture that created Live Free or Die Hard and all three of the 
songs that were playing on the plane’s audio system also created the cell 
phone with recording equipment,7 the internet,8 and the iPod,9 so that 
 7. See Carolyn N. Kinder, The Physics of Cell Phones, THE YALE-NEW HAVEN TCHRS. 
INST., Mar. 4, 2007, available at 
http://www.yale.edu/ynhti/curriculum/units/2003/4/03.04.07.x.html (reporting that the concept of 
the cell phone was first created by Bell Laboratories in 1947 for use in police vehicles, and then 
Motorola was the first company to use cell technology in a portable device outside of a vehicle). 
 8. See M. Mitchell Waldrop, No, This Man Invented The Internet, FORBES, Nov. 27, 2000, 
available at http://members.forbes.com/asap/2000/1127/105_2.html (reporting that J. C. R. 
Licklider is most often credited with having created the internet while he was working for a U.S. 
government agency, Advanced Research Projects Agency (ARPA)). 
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Mari could listen to her Kenyan music on her flight to Kenya?  Is this 
music even “Kenyan” when you consider that it is a blend of jazz and 
rock music and “jazz rock”10 was created in the U.S., as were both jazz11 
and rock?12  Is Mari’s friend in Nairobi really helping the new Kenyan 
band by distributing unauthorized copies of its music?  Given that digital 
technology compresses all words, numbers, images, and sounds to bits 
and bytes which can then be transmitted instantaneously around the 
world with a single keystroke,13 is there any way to effectively control 
either the dissemination, or illegal copying,14 of such “content” anyway?  
Do we actually live in a more diverse world today, as Paul seems to 
imply, or are most people in the world all a part of one big “penne pasta 
culture” now, as Mari seems to fear?15 
The above questions – and especially the final one concerning 
whether cultural diversity in the world is increasing or decreasing – are 
the subject of a very intense debate between the “U.S. Group of 
countries” and the “EU Group of countries.” The U.S. Group of 
countries (the “U.S. Group”) is led by the U.S., which usually is joined 
by Israel and occasionally is joined by some combination of Australia, 
the U.K., and various smaller nations, such as Nicaragua, Honduras, and 
Liberia.16  The EU Group of countries (the “EU Group”) is led by the 
EU (primarily France) and Canada, and is joined by most of the 
remaining countries in the world.17  The U.S. Group vehemently claims 
 9. See Apple, Apple Presents iPod, http://www.apple.com/pr/library/2001/oct/23ipod.html 
(last visited Sept. 2, 2007) (reporting that Apple Inc. created the iPod that launched in October, 
2001). 
 10. See, e.g., History of Jazz Timeline, ALL ABOUT JAZZ, 
http://www.allaboutjazz.com/timeline.htm (last visited Oct. 16, 2007) (noting that jazz fused with 
one of its derivatives, rock, in the U.S. in the 1970s). 
 11. See, e.g., Piero Scaruffi, A HISTORY OF JAZZ MUSIC (2007). 
 12. See, e.g., Piero Scaruffi, A HISTORY OF ROCK MUSIC: 1951 - 2000 (2003). 
 13. See infra text accompanying notes 139-145. 
 14. See, e.g., GARTNERG2 & THE BERKMAN CENTER FOR INTERNET & SOCIETY AT HARVARD 
LAW SCHOOL, COPYRIGHT AND DIGITAL MEDIA IN A POST-NAPSTER  WORLD VERSION 2 (2005), 
available at http://cyber.law.harvard.edu/media/files/wp2005.pdf. 
 15. See, e.g., RAVINDER K. SIDHU, UNIVERSITIES AND GLOBALIZATION: TO MARKET, TO 
MARKET 110 (2006); Amanda Hesser, An Exotic Import: Hardly Plain Vanilla, N.Y. TIMES, Sept. 
26, 2001, available at 
http://query.nytimes.com/gst/fullpage.html?res=9E05E0DB123AF935A1575AC0A9679C8B63.  
Typically, the colloquial term used to refer to the “least common denominator” or “homogenized” 
global culture is the “plain vanilla culture.”  This term has been used so extensively, however, that it 
seemed a new term would be useful.  Therefore, in this article, this global culture is referred to as 
the “penne pasta culture.” 
 16. See infra text accompanying note 22. 
 17. See infra text accompanying note 20. 
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that cultural diversity is flourishing in the world today,18 and the EU 
Group argues just as passionately that cultural diversity around the world 
is diminishing at an exceedingly alarming rate.19 
In order to help prevent any further declines in cultural diversity 
within their own territories, as well as in the world in general, the EU 
Group signed the Convention on the Promotion and Protection of the 
Diversity of Cultural Expressions (the “Convention” or the “Convention 
on Cultural Diversity”) in the United Nations Educational, Scientific, 
and Cultural Organization (“UNESCO”) on October 20, 2005,20 and it 
became effective on March 18, 2007.21  The U.S. and Israel voted 
against adoption of the Convention, and Australia, Liberia, Honduras, 
and Nicaragua abstained.22  Adoption of the Convention has been highly 
controversial, although its terms are largely duplicative of provisions 
 18. See Christopher M. Bruner, Culture, Sovereignty, and Hollywood: UNESCO and the 
Future of Trade in Cultural Products 12 (Berkeley Electoronic Press Legal Series, Working Paper 
No. 1972, 2007), available at 
http://law.bepress.com/cgi/viewcontent.cgi?article=9301&context=expresso (referencing opinions 
expressed by Ambassador Louise V. Oliver, Statement to 172nd UNESCO Executive Board, Sept. 
20, 2005, available at http://www.state.gov/p/io/rls/rm/53915.htm  and Ambassador Louise V. 
Oliver, Statement to 33rd UNESCO General Conference, Explanation of Vote of the United States 
on the Convention on the Protection and Promotion of the Diversity of Cultural Expressions, at 1, 
Oct. 20, 2005, available at 
http://www.usunesco.org/texts/GenConf33_Amb_Intervention_CD_Vote.pdf). 
 19. Bruner, supra note 18, at 22.  Some U.S. commentators argue that the EU Group is simply 
objecting to increasing diversity within each nation, which then makes the group of nations more 
similar to (and hence less diverse from) each other.  This concept has sometimes been referred to as 
the “paradox of diversity.”  See, e.g., TYLER COWEN, CREATIVE DESTRUCTION: HOW 
GLOBALIZATION IS CHANGING THE WORLD’S CULTURE 70-72 (2002).  However, this does not 
appear to be the case.  In fact, members of the EU Group generally insist that cultural diversity 
within their own nations has also declined dramatically.  See, e.g., Stuart Nicholson, How Big 
Business Can Kill Jazz - If We’re Not Careful, available at 
http://www.sima.org.au/2006/10/23/how-big-business-can-kill-jazz-if-were-not-careful (last visited 
Oct. 29, 2007). 
 20. U.N. Educ., Scientific, and Cultural Org. (UNESCO), Convention on the Protection and 
Promotion of the Diversity of Cultural Expressions, Paris, Fr., Oct. 3-21, available at 
http://portal.unesco.org/en/ev.php-
URL_ID=31038&URL_DO=DO_TOPIC&URL_SECTION=201.html [hereinafter Convention]. 
 21. See UNESCO, General Conference adopts Convention on the Protection and Promotion 
of the Diversity of Cultural Expressions, http://portal.unesco.org/en/ev.php-
URL_ID=30297&URL_DO=DO_TOPIC&URL_SECTION=201.html (last visited Sept. 2, 2007); 
Convention, supra note 20 (State Parties). 
 22. See Convention, supra note 20 (listing the nations that approved the adoption of the 
convention, dates of approval, and the legal instruments by which they acted); Alan Riding, U.S. 
Stands Alone on UNESCO Cultural Issue, N.Y. TIMES, Oct. 13, 2005, at B3 (reporting the isolation 
of the U.S. in voting against the convention and the Bush administration’s reasons for voting against 
it). 
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contained in several other international agreements.23  For example, the 
parties “reaffirm their sovereign right to formulate and implement their 
cultural policies”24 and “adopt measures aimed at protecting and 
promoting the diversity of ‘cultural expressions’ within [their] . . .  
territor[ies].”25  Cultural expressions are defined in the Convention as 
 23. See, e.g., Universal Declaration on Human Rights, G.A. Res. 217A, at art. 17, 21, U.N. 
GAOR, 3d Sess., 1st plen. Mtg., U.N. Doc. A/810 (Dec. 12, 1948); International Covenant on Civil 
and Political Rights, G.A. Res. 2200, at 52, U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. 
A/6316 (Dec. 16, 1966); International Covenant on Economic, Social and Cultural Rights, G.A. 
Res. 2200A, at 49, U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (Dec. 16, 1966); 
UNESCO, Convention Concerning the Protection of the World Cultural and Natural Heritage, Paris, 
Fr., Oct. 17 - Nov. 21, 1972, at arts. 5, 6.1, available at http://whc.unesco.org/en/conventiontext; 
Organization of African Unity (OAU), The African Charter on Human and Peoples’ Rights, OAU 
Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (June 27, 1981), available at 
http://www.unicri.it/wwd/trafficking/legal_framework/docs/african_charter_on_human_and_people
_s_rights_27_june_1981.pdf (“The promotion and protection of morals and traditional values 
recognized by the community shall be the duty of the State.”).  The U.S. signed the Universal 
Declaration on Human Rights on December 10, 1948, ratified the International Covenant on Civil 
and Political Rights on September 8, 1992, and ratified the Convention Concerning the Protection of 
the World Cultural and Natural Heritage on July 12, 1973.  See Office of the U.N. High Comm’r for 
Human Rights (UNHCHR), Status of Ratifications of the Principal International Human Rights 
Treaties (June 9, 2004), http://www.unhchr.ch/pdf/report.pdf; see U.N. Educ., Scientific, and 
Cultural Org. (UNESCO), Convention Concerning the Protection of the World Cultural and Natural 
Heritage, Paris, Fr., Oct. 24-25, 2007, WHC-07/16.GA/INF.3B.1 (Sept. 28, 2007), available at 
http://whc.unesco.org/archive/2007/whc07-16ga-inf3B1e.pdf. 
 24. Convention, supra note 20, at art. 5.1. 
 25. Id. at art. 6.1 (internal quotation marks added).  Almost identical language appears in 
Paragraph 13 of the Action Plan attached to the Universal Declaration on Cultural Diversity, 
adopted unanimously at U.N. Educ., Scientific, and Cultural Org. (UNESCO), General Conference, 
31st Sess., (Nov. 2, 2001), available at 
http://unesdoc.unesco.org/images/0012/001271/127160m.pdf  [hereinafter “the Declaration”].  
While the U.S. is a not a signatory to the Declaration, given that it wasn’t a member of UNESCO at 
the time of its unanimous adoption by the General Assembly of UNESCO in 2001, the U.S. 
Ambassador to UNESCO, Louise Oliver, repeatedly stated during negotiations regarding the 
Convention that the U.S. agreed with the objectives of the Declaration and supported the adoption 
of a binding Convention promoting cultural diversity.  See, for example, Statement by Ambassador 
Louise V. Oliver, Permanent Delegate of the United States of America, to 172nd UNESCO 
Executive Board,  U.S. Seeks Improved Draft Convention on Cultural Diversity, AMERICA.ORG, 
Sept. 23, 2005, available at http://www.america.gov/st/washfile-
english/2005/September/20050923173845xlrenneF0.6679302.html (“Since arriving at UNESCO, I 
have repeatedly stated that we would support a convention on cultural diversity that truly promotes 
dialogue between civilizations, nations, and cultures, and the free flow of ideas and information as 
guaranteed in the UNESCO constitution and the Universal Declaration of Human Rights.”); see also 
U.S. DEP’T OF STATE, INTERNATIONAL ORG. BUREAU,  NAT’L COMM. FOR UNESCO, VOL. 1, ISSUE 
1 (2005), available at  http://www.state.gov/documents/organization/41536.pdf [hereinafter COMM. 
FOR UNESCO] (reporting by U.S. Department of State advisory group that U.S. Ambassador to 
UNESCO Louise Oliver had participated in an intergovernmental meeting in September 2004 to 
review a draft of the Convention on Cultural Diversity, which was intended to expand upon the 
“‘Universal Declaration on Cultural Diversity,’ which emphasizes the principles of pluralism, 
respect for human rights, promotion of creativity, and international solidarity”). 
8
Akron Law Review, Vol. 41 [2008], Iss. 2, Art. 3
http://ideaexchange.uakron.edu/akronlawreview/vol41/iss2/3
WRIGHT_FINAL 3/23/2009  2:40 PM 
2008] RECONCILING CULTURAL DIVERSITY AND FREE TRADE 407 
 
“expressions that result from the creativity of individuals, groups and 
societies, and that have . . . symbolic meaning, artistic dimension and 
cultural values that originate from or express cultural identities.”26  This 
definition is so broad that it arguably isn’t helpful, but UNESCO 
elsewhere has stated that the “cultural industries ‘generally [include] 
printing, publishing and multimedia, audio-visual, phonographic and 
cinematographic productions, as well as crafts and design,’ and that a 
broader definition might also encompass ‘architecture, visual and 
performing arts, sports, manufacturing of musical instruments, 
advertising and cultural tourism.’”27 
Both the text and the negotiating history of the Convention, 
however, reveal that one of the EU Group’s main goals in executing the 
Convention was the ultimate adoption in the World Trade Organization 
(WTO) of a more comprehensive exemption28 for “content goods and 
services”29 (hereinafter referred to as “content items”), and the U.S. 
 26. Convention, supra note 20, at arts. 4.2, 4.3. 
 27. See TANIA VOON, CULTURAL PRODUCTS AND THE WORLD TRADE ORGANIZATION 19 
(2007) (citing MILAGROS DEL CORRAL ET AL., CULTURE, TRADE AND GLOBALIZATION: QUESTIONS 
AND ANSWERS (2000) (question 1)). 
 28. See SASHA WUNSCH-VINCENT, THE WTO, THE INTERNET, AND TRADE IN DIGITAL 
PRODUCTS: EC-US PERSPECTIVES 198 (2006) (citing numerous sources). 
 29. See, e.g., Convention, supra note 20, at Pmbl., Para. 9; Declaration, supra note 25, at 
Action Plan, Para. 12; U.N. Educ., Scientific, and Cultural Org. (UNESCO), Report on First 
Meeting of Experts on the First Draft of an International Convention on the Protection and Diversity 
of Cultural Contents and Artistic Expressions, CLT/CPD/2003-608/01, Feb. 20, 2004, at 5, 
available at 
http://www.unesco.org/culture/culturaldiversity/docs_pre_2007/clt_cpd_2003_608_01_en_2002200
4.pdf.  That the UNESCO members, while negotiating the Convention, were most concerned with 
“content goods and services” is also evidenced by the original name for the Convention, which was 
the “Convention on the Protection of the Diversity of Cultural Contents and Artistic Expressions.”  
See UNESCO Res. 32C/34, CLT/CPD/2004/CONF.201/5, Oct. 17, 2003, available at 
http://portal.unesco.org/culture/en/files/21974/10902326553Eng-Resolution32C34-conf.201-
5.pdf/Eng-Resolution32C34-conf.201-5.pdf.  Various statements on UNESCO’s website confirm 
that the term “cultural expressions” in the Convention primarily refers to “content goods and 
services.”  See, e.g., UNESCO, 30 FREQUENTLY ASKED QUESTIONS REGARDING THE CONVENTION 
ON THE PROTECTION AND PROMOTION OF THE DIVERSITY OF CULTURAL EXPRESSIONS 2, available 
at www.unesco.ru/files/docs/clt/2007/news/070313FAQ_Convention_DiversityCulExpressions.pdf 
(last visited Oct. 29, 2007) [hereinafter UNESCO, 30 QUESTIONS].  
The term ‘Cultural expressions’ refers to the various ways in which the creativity of 
individuals and social groups takes shape and manifests itself.  These manifestations 
include expressions transmitted by words (literature, tales . . . ), sound (music, . . .), 
images (photos, films . . . ) – in any format (printed, audiovisual, digital, etc.) – or by 
activities (dance, theatre . . . ) or objects (sculptures, paintings . . . ) 
Id.; UNESCO, Culture, Trade and Globalization: What do we understand by “cultural 
industries”?, available at http://www.unesco.org/culture/industries/trade/html_eng/question1.shtml 
(last visited Sept. 28, 2007) (“It is generally agreed that this term [cultural industries] applies to 
those industries that combine the creation, production and commercialisation of contents which are 
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Group is adamantly opposed to this goal.30  Neither the WTO rules31 nor 
intangible and cultural in nature.  These contents are typically protected by copyright and they can 
take the form of goods or services.”).  The EU Group’s desired goal of a more comprehensive 
exemption for content items in the WTO regime is consistent with the “learning” theory of how 
cultural diversity should be treated in organizational settings.  See, e.g., David A. Thomas & Robin 
J. Ely, Making Differences Matter: A New Paradigm for Managing Diversity, 74 HARV. BUS. REV. 
79, 79-90 (1996); David A. Thomas & Robin J. Ely, Cultural Diversity at Work: The Effects of 
Diversity Perspectives on Work Group Processes and Outcomes, 46 ADMIN. SCI. Q. 229, 229-73 
(2001).  This theory is contrasted with the “fairness theory” and the “access theory.”  Id.  The 
fairness theory requires that the organization treat all people equally, regardless of their cultural 
background.  Id.  The access theory provides that the organization should ensure that people from 
different cultural backgrounds are afforded sufficient access within an organization in order to 
effectively express their “difference.”  Id.  The learning theory maintains that the organization 
should encourage people from different backgrounds to define their “difference” and teach the 
organization itself how they are and are not “different.”  Id.  In other words, the WTO rules appear 
even-handed on their face and the EU Group members already have been granted access to the 
WTO decision-making mechanism.  Still, the EU Group members claim that the WTO needs to 
affirmatively promote multiculturalism by ensuring that each member of the WTO, within the 
global economy, is able to define itself and teach others regarding its “difference” and “diversity.” 
 30. See, e.g., USINFO.STATE.GOV., United States Opposes Draft U.N. Cultural Diversity 
Convention, Oct. 19, 2005, available at http://usinfo.state.gov/is/Archive/2005/Oct/20-504183.html 
(reporting that U.S. Ambassador to UNESCO Louise Oliver had explained that the U.S. opposed the 
Convention on Cultural Diversity, in part, because it “could be exploited by governments to erect 
trade barriers in the name of cultural diversity . . . and damage the world trading system”); Posting 
of John Daly to UNESCO in the Spotlight: Education and Culture, 
http://unescoeducation.blogspot.com/2006/12/un-educational-scientific-and-cultural.html (Dec. 23, 
2006, 10:43 a.m.) (reporting that the 2005 Report by the Secretary of State to the U.S. Congress on 
U.S. Participation in the United Nations had noted that the U.S. opposed the Convention on Cultural 
Diversity on account of the Convention’s potential impact on trade, among other reasons); 
Contemporary Practice of the United States Relating to International Law: International Economic 
Law: United States Supports UNESCO Instruments on Doping in Sports and on Bioethics; Votes 
Against New Convention on Cultural Diversity, 100 AM. J.INT’L L. 229, 229 (John R. Cook ed., 
2006) (“The United States (the world’s largest exporter of films and other cultural property) 
expressed concern that the new convention could be used to . . . impede trade in cultural property in 
violation of trade law obligations.”) (citing Riding, supra note 22, at B3); Molly Moore, U.N. Body 
Endorses Cultural Protection, WASH. POST, Oct. 21, 2005, at A14; COMM. FOR UNESCO, supra 
note 25, at 4 (reporting that the U.S. opposed the draft Convention on Cultural Diversity because it 
“attempts to  . . . focus narrowly on the contemporary commercial production of specific products . . 
. [and] would justify government-imposed restrictions on . . . trade of some goods and services”).  
The U.S. also consistently objected to the Convention on the grounds that the definition of the term 
“cultural expressions” was so broad that it wasn’t clear what goods and services were not 
encompassed therein and furthermore the Convention could be interpreted to permit states to ban or 
limit their own nationals’ access to foreign information, and as such, “is deeply flawed and 
fundamentally incompatible with UNESCO’s Constitutional obligation to promote the free flow of 
ideas by word and image.”  Draft Convention on Cultural Diversity “Deeply Flawed,” US Says, 
FINDLAW, June 7, 2005, http://news.findlaw.com/wash/s/20050607/200506071629501.html (Final 
Statement of the United States Delegation by The Honorable Robert S. Martin). 
 31. Note that the current WTO rules also do not contain a definition of “cultural goods” or 
“cultural services.”  In fact, these rules do not even contain a definition of “goods” or “services,” 
although the WTO rules are organized into those governing the trade in goods (contained in the 
General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, Marrakesh Agreement Establishing 
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the Convention explicitly define content items, but such items are 
understood to be items that “contain” “meaning or significance,” or, in 
other words, items that provide “intangible benefits,” such as cultural 
identity, social cohesion, intellectual stimulation, entertainment, and 
relaxation, rather than utilitarian benefits, such as nutrition and shelter, 
for human beings.32  A non-exhaustive list of content items would 
the World Trade Organization, Annex 1A, The Legal Texts: The Results of the Uruguay Round of 
Multilateral Trade Negotiations, 33 I.L.M. 1153 (1994) and related agreements) and those 
governing the trade in services (contained in the General Agreement on Trade in Services (GATS), 
Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 1B, The 
Legal Texts: The Results of the Uruguay Round of Multilateral Trade Negotiations, 33 I.L.M. 1167 
(1994)).  For a discussion of the meaning of “good” or “product” in the WTO Agreements 
generally, see Claire Wright, Hollywood’s Disappearing Act, 39 AKRON L. REV. 739, 762-69 
(2006).  However, the GATS Services Sectoral Classification List (supplemented by the 1991 
Provisional Central Product Classification (prov CPC) of the United Nations), which WTO 
members utilize to classify their commitments regarding various service industries, suggests that the 
WTO members consider the “cultural service industries” to be “content service industries.”  Two of 
the major “Services Sectors” contained in this Sectoral Classification List are dedicated to the 
“cultural service industries.”  The first is entitled “Recreational, Cultural, and Sporting Services,” 
and the second is entitled “Communication Services.”  The first Sector encompasses “Entertainment 
Services,” “News Agency Services,” “Libraries, Archives, Museums and Other Cultural Services,” 
“Sporting and Other Recreational Services,” and “Other Recreational, Cultural and Sporting 
Services.”  The Communications Sector encompasses, among other services, “Audiovisual 
Services,” which, in turn, includes Sub-Sectors for “Motion Picture and Video Tape Production and 
Distribution Services,” “Motion Picture Projection Services,” “Radio and Television Services,” 
“Radio and Television Transmission Services,” “Sound Recording Services,” and “Other 
Audiovisual Services.”  See World Trade Org. (WTO), Services Sectoral Classification List, 
MTN.GNS/W/120, July 10, 1991, available at 
http://www.wto.org/english/tratop_e/serv_e/mtn_gns_w_120_e.doc.  Similarly, several bilateral and 
regional trade agreements treat “cultural industries” as indistinguishable from “content industries.” 
See, e.g., Canadian-U.S. Free Trade Agreement art. 2012 (a) – (e), Jan. 2, 1988, 27 I.L.M. 281; 
Canada-Mexico-United States: North American Free Trade Agreement pts. 1-3, Dec. 17, 1992, 32 
I.L.M. 289; Canada-Mexico-United States: North American Free Trade Agreement pts. 4-8, annex 
2106, Dec. 17, 1992, 32 I.L.M. 605; Canada-Chile Free Trade Agreement annex O-06, Nov. 5, 
1996, 36 I.L.M. 1067, available at http://www.nafta-sec-
alena.org/canada/index_e.aspx?CategoryID=34; Canada-Costa Rica Free Trade Agreement art. 
XIV.6, Dec. 2001, http://www.nafta-sec-alena.org/canada/index_e.aspx?CategoryID=36; Canada-
Israel Free Trade Agreement, http://www.dfait-maeci.gc.ca/tna-nac/reg-en.asp (last visited Feb. 19, 
2008). 
 32. See, e.g., The Free Dictionary, http://www.thefreedictionary.com/content (last visited Oct. 
18, 2007) (defining “content” as “3(a) the substantive or meaningful part: 3(b) the meaning or 
significance of a literary or artistic work”).  This definition is consistent with information posted on 
UNESCO’s website regarding the meaning of “cultural expressions” in the Convention on Cultural 
Diversity.  See, e.g., UNESCO, 30 QUESTIONS, supra note 29, at 2; CORRAL ET AL., supra note 27 (“It 
is generally agreed that this term [cultural industries] applies to those industries that combine the 
creation, production and commercialisation of contents which are intangible and cultural in nature.  
These contents are typically protected by copyright and they can take the form of goods or 
services.”).  Similarly, the U.S. Government refers to “content industries” as “core copyright 
industries” (contrasted with traditional cultural industries producing textiles or ceramic vases based 
on copyright-protected designs, for example) and tends to include the software industry within the 
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include, for example, movies, television programs, sound recordings, 
music videos, editorials and articles published in newspapers and 
periodicals, paintings, books, live entertainment, and sporting events.33  
Crafts, such as wall hangings and native textile designs, would also meet 
this definition, but facts, news reports, and scientific formulae would 
not.  For the most part, content items are those items that are entitled to 
protection under the copyright laws, precisely because they add 
“meaning or significance” (i.e. novelty) to prior human discourse,34 and 
content items in this article are more narrowly defined as items that are 
entitled to protection under the copyright laws.35 
The EU Group seeks to implement a more comprehensive 
exemption for content items in the WTO, because they believe that 
cultural diversity both within and across nations may be declining on 
account of the enormous imbalance between “foreign content items” 
(defined herein as content items to which a foreigner is entitled to 
copyright protection)36 and “national content items,” (defined herein as 
content items to which a national is entitled to copyright protection).  
The EU Group’s intention to seek a more comprehensive exemption in 
the WTO rules for content items strikes a raw nerve in the U.S., because 
the U.S. content industries are an economic juggernaut.  In recent years, 
the U.S. audiovisual and software industries together have generated 
over half a trillion U.S. dollars in annual sales, constituting 
approximately 5% of the annual U.S. gross domestic product.37  
“content industries.”  See WUNSCH-VINCENT, supra note 28, at 106 (citing S. E. SIWEK, COPYRIGHT 
INDUSTRIES IN THE U.S. INDUSTRIES (2000) (2000 Report for the International Intellectual Property 
Alliance by Economics Incorporated); S. E. SIWEK, COPYRIGHT INDUSTRIES IN THE U.S. 
INDUSTRIES (2002) (2002 Report for the International Intellectual Property Alliance by Economics 
Incorporated); S. E. SIWEK, COPYRIGHT INDUSTRIES IN THE U.S. INDUSTRIES (2004) (2004 Report 
for the International Intellectual Property Alliance by Economics Incorporated). 
 33. See, e.g., UNESCO, 30 QUESTIONS, supra note 29, at 2. 
 34. See 17 U.S.C. § 102(a) (2007) (defining items subject to copyright protection as those of 
original authorship and fixed in any tangible means of expression). 
 35. It should be understood that the EU Group also believes that nations should be able to 
protect and promote cultural activities that are not entitled to protection under the copyright laws, 
such as the oral telling of tales and legends.  However, the U.S. Group clearly does not object to a 
nation promoting such activities and the current WTO rules do not restrict such activities in any 
way.  Therefore, in this article, the definition of “content items” excludes such activities. 
 36. See, e.g., Convention, supra note 20, Pmbl., Para. 19; Declaration, supra note 25, at arts. 
9-10. 
 37. See, e.g., Press Release, Office of the United States Trade Representative, The Office of 
the United States Trade Representative Zoellick Joins Entertainment Industry Launch of Free Trade 
Coalition (May 13, 2003), available at 
http://www.ustr.gov/Document_Library/Press_Releases/2003/March/Zoellick_Joins_Entertainment
_Industry_Launch_of_Free_Trade_Coalition.html [hereinafter Zoellick Press Release]; see also Joe 
Middleton, The Effectiveness of Audiovisual Regulation Inside the European Union: The Television 
12
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Furthermore, these industries derive a significant portion of these 
revenues from overseas sales,38 generating the second largest trade 
surplus of any U.S. industry (after the aircraft industry).39  In light of 
such figures, Jack Valenti, the long-time head of the Motion Picture 
Association of America (the “MPAA”), often described the U.S. content 
industries as “the jewel in America’s trade crown.”40  Perhaps the one 
fact that best conveys the global dominance of the U.S. content industry 
is that the annual revenues of the members of the Motion Picture 
Association of America (which represents only the six major movie 
production companies in the U.S.) in 2005 were approximately $324 
billion, “a figure exceeding the . . . gross domestic product of all but 20 
nations on Earth.”41 
The U.S. Group’s view of the EU Group’s proposal for a more 
comprehensive exemption for content items in the WTO was conveyed 
by columnist George Will, in an article regarding the U.S.’ “no” vote on 
the Convention.  He wrote that “[u]nder President Jacques Chirac, 
France, whose vanity about the glory of its culture is not matched by 
confidence in the power of that culture to thrive unless protected, has 
been especially interested in removing cultural goods and services from 
inclusion in the regime of free trade.”42  This comment ignores France’s 
Without Frontiers Directive and Cultural Protectionism, 31 DENV. J. INT’L L. & POL’Y 607, 608-09 
(2003). 
 38. See Zoellick Press Release, supra note 37. 
 39. See, e.g., Bruner, supra note 18, at 5 (citing Impediments to Digital Trade: Hearing 
before the Subcomm. on Commerce, Trade and Consumer Protection of the H. Comm. on Energy 
and Commerce, 107th Cong. (2001) at 21 (statement of Bonnie J.K. Richardson, Vice President for 
Trade & Federal Affairs for the Motion Picture Association of America) [hereinafter Hearing on 
Digital Trade]); WUNSCH-VINCENT, supra note 28, at 106; see also U.S. Department of Commerce, 
The Migration of U.S. Film and Television Production,  Jan. 18, 2001, at 5, 24, available at 
http://www.ita.doc.gov/media/migration11901.pdf (reporting that U.S. film producers generated 
between $17 billion and $18 billion in foreign sales in 1998 and stating that “U.S. international sales 
of filmed entertainment are a significant and growing component of our overall surplus in trade in 
services”); Tyler Cowen, French Kiss-Off: How Protectionism has Hurt French Films, REASON 
MAG., July 1998, available at http://www.reason.com/news/show/30691.html9. 
 40. WUNSCH-VINCENT, supra note 28, at 106 (citing Hearing on Digital Trade, supra note 39, 
at 17); Bruner, supra note 18, at 5. 
 41. Bruner, supra note 18, at 60. 
 42. George Will, Dimwitted Nod to ‘Diversity,’ WASH. POST, Oct. 12, 2005, at A17, available 
at http://www.washingtonpost.com/wp-dyn/content/article/2005/10/11/AR2005101101320.html; 
see also U.S. DEP’T OF STATE, INTERNATIONAL ORG. BUREAU, NAT’L COMM. FOR UNESCO, VOL. 
1, ISSUE 5 (2005), available at http://www.state.gov/p/io/unesco/media/50464.htm (reporting that 
Dana Gioia, Chairman of the U.S. National Endowment of the Arts, at the 2005 meeting of the U.S. 
National Commission for UNESCO, “commended the decentralized American approach [to support 
of the arts and culture] as one that ‘strengthens artistic diversity and guarantees freedom of 
expression’”). 
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much smaller national market over which its film producers can spread 
their production costs as well as the fact that a French national content 
item, such as a movie made by a French film producer, highlighting 
French cultural themes and filmed in the French language, is also 
unlikely to generate significant international sales.  In other words, there 
are valid economic reasons why a French movie production company is 
not able to cover its production costs that are unrelated to the quality of 
its films.  The average cost to produce and market a major movie, like 
Germinal or The Horsemen on the Roof, in France today is 
approximately 40 to 50 million dollars.43  However, a French producer is 
going to be able to recoup only 7 million to 8 million dollars from the 
local French market for such a film,44 resulting in a massive shortfall.  
France is wealthy enough to be able to subsidize approximately fifty 
percent of all French film makers’ production costs, but many of the EU 
Group nations are simply not wealthy enough to provide much, if any, 
funding to their content producers. 
Clearly, the U.S. Group views content items almost exclusively as 
economic commodities.45  In fact, the U.S. Government views “content 
items” as its “comparative advantage” in the international economy,46 
meaning that its content industries can produce content items more 
efficiently than can the content industries in other countries.  Hence, the 
U.S. maintains, other nations shouldn’t object to U.S. content 
companies’ dominance of their national content markets or interfere with 
the “natural” economic principles of supply and demand concerning 
content items.47  The EU Group, on the other hand, views content items 
 43. See, e.g., Shapiro, supra note 2. 
 44. Id. 
 45. See, e.g., THE CENTER FOR ENTERTAINMENT INDUSTRY DATA AND RESEARCH, THE 
MIGRATION OF FEATURE FILM PRODUCTION FROM THE U.S. TO CANADA: YEAR 2000 PRODUCTION 
REPORT  5 (2001) (citing  Connie Bruck, Profiles, The Personal Touch, Jack Valenti has fought 
Hollywood’s battles in Washington for thirty-five years.  Can he still get his way?, N.Y. MAG., Aug. 
13, 2001). 
 46. See, e.g., Tech Law Journal, Tech Law Journal News from March 11-15 (2006), available 
at http://www.techlawjournal.com/home/newsbriefs/2006/03c.asp (U.S. Trade Representative 
Robert Portman claiming that China should undertake more enforcement efforts against copyright 
infringers as U.S. copyrighted products such as movies and videos constitute the U.S.’ comparative 
advantage.); see also WUNSCH-VINCENT, supra note 28, at 106 (“[T]he U.S. has a comparative 
advantage in the production and export of content products (increasingly called core copyright 
industries in Washington  DC).”) (internal footnote deleted) (citing OFFICE OF THE U.S. TRADE 
REPRESENTATIVE, 2001 ANNUAL REPORT OF THE PRESIDENT OF THE UNITED STATES ON THE 
TRADE AGREEMENTS PROGRAM 2 (2002), available at 
http://www.ustr.gov/Document_Library/Reports_Publications/2002/Section_Index.html). 
 47. See supra note 30; Crook, supra note 30 (“The United States (the world’s largest exporter 
of films and other cultural property) expressed concern that the new convention could be used to . . . 
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primarily as purveyors of cultural identity.48  At times, it appears that the 
two Groups are discussing two completely different items, and in fact, 
one of the main conclusions of this article is that, from the perspective of 
a consumer, national content items and foreign content items are not the 
“same” or “like.” 
While it is uncertain exactly when the EU Group will formally 
propose the adoption of a more comprehensive exemption in the WTO 
for content items, there can be no question that the negotiations in the 
WTO regarding this proposal will be exceedingly contentious.  If the 
issue of such an exemption were the only issue being negotiated at the 
WTO today, the EU Group (again, consisting of most of the countries in 
the world) certainly appears to possess the necessary votes to implement 
such an exemption.49  At the present time, however, there are many 
other issues being negotiated at the WTO, and the EU Group members 
do not agree among themselves on many of these other issues.50  Also, 
many members of the EU Group depend on one or more members of the 
U.S. Group for financial aid of one type or another,51 and, in 
negotiations on such aid packages, pressure could be brought to bear on 
impede trade in cultural property in violation of trade law obligations.”) (citing Alan Riding, U.S. 
Stands Alone on UNESCO Cultural Issue, N.Y. TIMES, Oct. 13, 2005, at B3; Molly Moore, U.N. 
Body Endorses Cultural Protection, WASH. POST, Oct. 21, 2005, at A14); COMM. FOR UNESCO, 
supra note 25, at 4 (reporting that U.S. opposed the draft Convention on Cultural Diversity because 
it “attempts to . . . focus narrowly on the contemporary commercial production of specific products . 
. . [and] would justify government-imposed restrictions on . . . trade in some goods and services.”). 
 48. See, e.g., Michael Braun & Leigh Parker, Trade in Culture: Consumable Product or 
Cherished Articulation of a Nation’s Soul, 22 DENV. J. INT’L L. & POL. 155-91 (1993).  Clearly, the 
instant debate between the EU Group of nations and the U.S. Group of nations over the WTO rules 
regarding international trade in content items is, in part, a debate over the value of “national 
affinities.”  In this regard, Europeans have long identified primarily with their “national cultures,” 
while many U.S. nationals do not identify primarily with the “U.S. culture.”  This fact, of course, 
stems in large part from the fact that the U.S. was founded by various immigrant groups who had 
fled Europe on account of their desire to escape the strictures of their own national governments, 
especially regarding their religious practices.  The “U.S. culture,” in other words, could be described 
as “the national culture that doesn’t value national cultures.” 
 49. Most WTO members are members of both UNESCO and the EU Group.  See list of WTO 
members at World Trade Organization, Members & Observers, 
http://www.wto.org/English/thewto_e/whatis_e/tif_e/org6_e.htm (last visited Feb. 12, 2008) and list 
of UNESCO members at U.N. Educ., Scientific, and Cultural Org. (UNESCO), Member States, 
http://erc.unesco.org/cp/MSList_alpha.asp?lg=E (last visited Oct. 31, 2007). 
 50. See, e.g., World Trade Organization, The Trade Negotiations Committee, 
http://www.wto.org/english/tratop_e/dda_e/tnc_e.htm (last visited Oct. 31, 2007) (detailing issues 
and countries’ positions in the Doha Development Round of Multilateral Trade Negotiations (the 
“Doha Round”)). 
 51. See, e.g., USAID, Regions and Countries, http://www.usaid.gov/locations (last visited 
Oct. 31, 2007) (list of the many countries and regions assisted by the U.S. Government financial 
assistance agency, USAID). 
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members of the EU Group to abandon their goal of a more 
comprehensive exemption for content items in the WTO regime.  In 
other words, while every WTO member is entitled to cast only one vote 
on WTO matters, some members’ votes in the WTO nonetheless appear 
to carry much more weight than others’ votes.52  At the same time, in 
light of the overwhelming support in the WTO for a more 
comprehensive exemption for content items, the U.S. Group must 
concede that the EU Group likely will be able to effect at least some 
amendments to the WTO rules on content items.  Therefore, it behooves 
both the EU Group and the U.S. Group to a
sity divide. 
The general purpose of this article, as well as two related articles, is 
to assist the WTO members to identify that common ground upon which 
they can construct such a bridge.  This first article provides a cultural 
analysis of the international trade in content items, considering both 
general theories on cultural change and specific theories regarding how 
national cultures are likely to evolve as a result of globalization.  The 
major conclusion of this analysis is that the tremendous imbalance 
between foreign and national content items that currently exists in many 
EU Group nations is very likely threatening cultural diversity in those 
countries.  Rather than limiting foreign content items, however, the field 
of cultural studies suggests that a much more effective method of 
preserving cultural diversity is the creation of national content items in 
the EU Group nations.  In addition, several specific findings that 
emerged from this analysis that are relevant to the issue of whether and 
how the WTO rules on content items should be amended are provided in 
this article.  The second article in this series will provide an economic 
analysis of the international trade in content items, and the third article 
in this series will consider the fairness of the current WTO rules on 
content items under various theories of liberalism. The main cultural 
analysis is presented in Section III of this article.  Section IV contains a 
short conclusion.  Section II first presents background information 
regarding cultural diversity on the global level, the international media 
conglomerates’ worldwide operations, global market share data 
regarding various content genres, and the effect of the deve
 52. See JOHN H. JACKSON, THE WORLD TRADING SYSTEM: LAW AND POLICY OF 
INTERNATIONAL ECONOMIC RELATIONS 109 – 11 (2d ed. 1997) (discussing the difference between 
WTO members’ voting rights and power in the WTO). 
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II. BACKGROUND INFORMATION 
A. Cultural Diversity on the Global Level 
Multiculturalism is defined in this article as “the view that the 
various cultures in a society merit equal respect and scholarly interest.”53  
While multiculturalism certainly has its critics, it is widely accepted 
around the world today,54 and in particular both the EU Group and the 
U.S. Group voice strong support for multiculturalism in principle.55  In 
recent years, numerous scholars and other commentators have pointed to 
the following four main advantages that a multicultural society possesses 
over a monocultural society: (1) a multicultural society is more 
intellectually stimulating and this intellectual stimulation enhances the 
creativity of the people in that society;56 (2) each separate culture in a 
multicultural society represents a different way of life and these different 
modes of living enrich human knowledge and increase the capacity of all 
humans to survive and prosper in the world;57 (3) a multicultural society 
 53. E.D. HIRSCH, THE  DICTIONARY OF  CULTURAL LITERACY, 438 (2002). 
 54. This widespread acceptance is evidenced, for example, in the establishment of the United 
Nations and its sub-organizations like UNESCO, the World Health Organization, and the Food and 
Agriculture Organization.  See A DICTIONARY OF CULTURAL AND CRITICAL THEORY 353 (Michael 
Payne, ed., 1997). 
 55. See, e.g., Jean Augustine, Canadian Secretary of State for Multiculturalism, Statement at 
Democracy and Communication Inclusion is Imperative Conference (Nov. 26, 2003), available at 
http://www.canadianheritage.gc.ca/progs/multi/pubs/speeches/2003_11_26_e.cfm (“The creation of 
a harmonious society where every individual feels not only accepted but truly embraced is the 
responsibility of all citizens.”); Jeffrey Thomas, U.S. Deeply Disappointed by Vote on UNESCO 
Diversity Convention, NEWS BLAZE, available at 
http://newsblaze.com/story/20051021224840nnnn.nb/topstory.html (citing Louise Oliver, U.S. 
Ambassador to UNESCO for the proposition that, “[t]he United States is the most open country in 
the world to cultural diversity . . . and will continue to work to promote true cultural diversity . . . 
.”). 
 56. See, e.g., Pasi Raatikainen, Contributions of Multiculturalism to the Competitive 
Advantage of an Organisation (Commentary), 2002 SING. MGMT REV., available at 
http://www.thefreelibrary.com/Contributions+of+Multiculturalism+to+the+Competitive+Advantage
+of+an...-a080899904; PAMELA K. HENRY, DIVERSITY AND THE BOTTOM LINE: PROSPERITY IN THE 
GLOBAL ECONOMY 105 (2003) (quoting Carly Fiorina, former CEO of Hewlett-Packard to the 
effect that “[d]iversity drives creativity.  Creativity drives invention.  Invention drives profitability 
and business success”); Richard D. White, Managing the Diverse Organization: The Imperative for 
a New Multicultural Paradigm, 4 PUBLIC ADMIN. & MANAGEMENT: AN INTERACTIVE J. 469–93 
(1999), available at http://www.pamij.com/4_4_pdf/99_4_4_4_w.pdf (discussing several studies 
documenting that a multicultural environment fosters creativity). 
 57. See, e.g., Cultural Diversity and Biodiversity for Sustainable Development, a jointly-
convened UNESCO and UNEP high-level Roundtable, September 3, 2002, Johannesburg, available 
at http://portal.unesco.org/es/ev.php-
URL_ID=5890&URL_DO=DO_TOPIC&URL_SECTION=201.html (last visited Oct. 29, 2007). 
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is a more peaceful society;58 and, (4) a multicultural society encourages 
people to freely express their “difference” and practice their own 
distinctive cultural norms and beliefs, without fear of suffering 
repercussions, which many scholars claim is critical to liberal 
democratic governments which guarantee freedom of speech, freedom of 
conscience, and equal treatment under the law.59  The founding fathers 
of the United States, of course, agreed with this last point as they 
likewise emphasized that a democratic government is dependent on a 
pluralistic society.60 
As noted above, the EU Group insists that cultural diversity around 
the world has decreased significantly, and the U.S. Group claims that 
cultural diversity on the global level is increasing.  Perhaps an analogy 
will help elucidate this diversity debate.  First, assume that the 
international community is a flower with each nation represented by a 
separate petal, and then, in order to understand the U.S. Group’s view, 
further assume that, in 1950,61 every petal exhibited only one color.  For 
example, assume that the red petal represented the U.S., the yellow petal 
represented France, the green petal represented Thailand, and the blue 
petal represented Costa Rica.  Then, assume that a swirl of green entered 
the red, yellow, and blue petals as the nationals of the U.S., France, and 
Costa Rica began to eat more Thai food, a swirl of red entered the green, 
yellow, and blue petals as the nationals of Thailand, France, and Costa 
Rica began to purchase more television sets from the U.S., a swirl of 
yellow entered the red, green, and blue petals as the nationals of the 
U.S., Thailand, and Costa Rica began to purchase more French fashions, 
and a swirl of blue entered the green, red, and yellow petals as the 
nationals of Thailand, the U.S., and France began to consume more 
 58. See, e.g., Convention, supra note 20, pmbl., para. 4. 
 59. See generally DAVID T. ABALOS, STRATEGIES OF TRANSFORMATION TOWARD A 
MULTICULTURAL SOCIETY: FULFILLING THE STORY OF DEMOCRACY (1996); see also WILL 
KYMLICKA, MULTICULTURAL CITIZENSHIP: A LIBERAL THEORY OF MINORITY RIGHTS 19 (1995) 
(stating that multiculturalism leads to a “more tolerant and inclusive democracy”). 
 60. See, e.g., THE FEDERALIST NO. 51 (James Madison) (explaining that one of the 
protections of minority rights against domination by majoritarian interests in the new federal 
government was to be that “society itself will be broken into so many parts, interests, and classes of 
citizens, that the rights of individuals, or of the minority, will be in little danger from interested 
combinations of the majority”). 
 61. Any date in the past could have been used to make this point.  However, the date of 1950 
was chosen because regular interaction among nations has increased significantly following the 
establishment of numerous international institutions, including the United Nations, the International 
Monetary Fund, and the World Bank, as well as the execution of the General Agreement on Tariffs 
and Trade, at the conclusion of World War II in 1945.  See, e.g., ALEXANDER DECONDE, RICHARD 
DEAN BURNS & FREDRIK LOGEVALL, ENCYCLOPEDIA OF AMERICAN FOREIGN POLICY 42 (2002). 
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coffee from Costa Rica.  The U.S. Group points to these swirls of green, 
red, yellow, and blue that now appear in many nations as evidence that 
cultural diversity within these nations has increased.  In essence, the 
U.S. Group subscribes to the “hybridity theory of globalization,”62 
which maintains that, through globalization,63 the different cultures 
around the world will mix together in a manner that reflects all of thos
res.64 
Then, in order to understand the EU Group’s argument, assume 
that, in 1950, every petal exhibited a wide variety of patterns, such as 
paisleys, tie-dyed splotches, and interlocking geometric designs, as well 
as rare colors, such as chartreuse, teal, and maroon.  Then, assume that 
many of the intricate designs and unusual colors have faded away, and 
that, in their place, a simple tie-dyed pattern, primarily incorporating the 
colors of red, purple, yellow, and brown has begun to appear on each 
and every petal.  While this tie-dyed pattern clearly incorporates a 
number of colors, the pattern is dominated by just a few colors and now 
there also is “uniformity in the diversity” being displayed across the 
petals.  In essence, the EU Group subscribes to the “Western hegemony 
theory of globalization,”65 which holds that powerful Western nations 
will prevail economically and politically and then will be able to 
culturally dominate the other nations of the world.66  Furthermore, some 
Western hegemony theorists specifically argue that this cultural 
domination will be effected through the
rful Western nations will control.67 
Initially, it would seem impossible to ascertain whether “cultural 
diversity” is actually waxing or waning around the world.  This is 
 62. See, e.g., Bruner, supra note 18, at 12 (quoting Louise Oliver, U.S. Ambassador to the 
United Nations Educational, Scientific, and Cultural Organization (UNESCO)). 
 63. In this article, globalization refers to “the process of integration, across frontiers, of 
liberalizing market economics at a time of rapidly falling costs of transport and communication.”  
MARTIN WOLF, WHY GLOBALIZATION WORKS 10 (2004). 
 64. See infra text accompanying notes 216-217. 
 65. See, e.g., Convention, supra note 20, pmbl., paras. 9, 12, 19. 
 66. See infra text accompanying note 390. 
 67. See infra text accompanying note 390.  The Western hegemony theory of globalization, in 
turn, is largely based on critical theory, as is discussed in Section III of this article.  See infra text 
accompanying notes 251-275.  The French sociologist Pierre Bourdieu summed up this view of 
globalization when he remarked that the real problem with globalization “is not homogenization; on 
the contrary, it is the extension of the hold of a small number of dominant nations over the whole set 
of national financial markets.”  PIERRE BOURDIEU, ACTS OF RESISTANCE: AGAINST THE TYRANNY 
OF THE MARKET 34-35, 38 (Richard Nice, trans., 1999) (as quoted in John Linarelli, What Do We 
Owe Each Other in the Global Economic Order?: Constructivist and Contractualist Accounts, 15 J. 
OF TRANSNAT’L L. & POL’Y 181, 181 n.1 (2006)). 
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opean colonial language 
component  or, more recently, the American form of English.75 
 
particularly the case, given the difficulty of defining “culture” in 
general68 as well as the difficulty of ascertaining the characteristics of 
any particular culture at any specific point in time.69  On the other hand, 
resolution of the issue of whether cultural diversity is decreasing or 
increasing necessarily involves a comparison of how culturally diverse 
various nations were in the past with how culturally diverse they are 
today, and recent statistics published by UNESCO strongly support the 
view that cultural diversity around the world is in sharp decline.  
Specifically, UNESCO reports that languages around the world have 
been disappearing at a very fast pace in recent years, so that today a 
staggering 96% of the world’s people speak only 4% of the 
approximately 6,000 identified languages in existence.70  The great 
majority of these languages, according to UNESCO, are threatened with 
extinction, as is also evidenced by the fact that a mere 10% of the 
world’s 6,000 languages have any presence on the internet.71  UNESCO 
estimates that one language disappears every two weeks72 and warns 
that the extinction of approximately 3,000 of the world’s 6,000 
languages is imminent.73  While it is true that some new hybrid 
languages have formed, it appears that most such languages possess a 
very simple form or are used as a second language for purposes of 
convenience only (such as a trade language) and furthermore a majority 
of these hybrid languages include either a Eur
74
 68. See infra text accompanying notes 207-210. 
s of the World’s Languages in Danger of Disappearing, 
A 
OD .encyclopedia.com/doc/1G1-84184879.html. 
t Spoken Languages, supra note 70. 
 
 69. See id. 
 70. See, e.g., Ranka Bjeljac-Babic, 6,000 languages: an embattled heritage, THE COURIER 
(2000), available at http://www.unesco.org/courier/2000_04/uk/doss01.htm; see also Q&A: What 
are the most spoken languages on earth?, MONGABAY, July 25, 2005, available at 
http://news.mongabay.com/2005/0724-unesco.html [hereinafter Most Spoken Languages]; Ali Ihsan 
Aydin, UNESCO Takes Historical Step Against Cultural Invasion, TODAY’S ZAMAN, available at 
http://www.todayszaman.com/tz-web/detaylar.do?load=detay&link=25542 (last visited Oct. 18, 
2007); UNESCO’s Interactive Atla
http://portal.unesco.org/ci/en/ev.php-
URL_ID=18853&URL_DO=DO_TOPIC&URL_SECTION=201.html (last visited Oct. 18, 2007) 
[hereinafter UNESCO Atlas]; Payal Sampat, Our planet’s languages are dying. (Worldview), US
T AY MAG., Mar. 1, 2002, available at http://www
 71. Mos
 72. Id. 
 73. Id. 
74. UNESCO Atlas, supra note 70; Sampat, supra note 70, at 5-6.  
It is true that the past couple of centuries have seen the emergence of a number of new 
languages, but, by and large, these developments have done lit[tl]e to mitigate the 
general linguistic loss.  A few of the new languages are wholly artificial . . . .  Among 
the new natural languages are 81 creoles, 17 pidgins, and numerous trade languages.  All 
of these are the product of two or more languages, one of them usually a European 
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The above statistics demonstrating a significant worldwide 
contraction in linguistic diversity provides strong evidence that cultural 
diversity around the world is quickly evaporating, because most experts 
on cultural change76 agree that a separate “people” or “culture” is largely 
defined by its language.77  In other words, according to such experts, 
when two groups of people speak two distinct languages, that fact by 
itself indicates that the two groups possess distinct cultural norms in 
general.78  To be sure, the issue of cultural diversity on the global level 
is very complicated and deserves much fuller treatment than can be 
provided here.  However, the above-described decline in linguistic 
diversity is severe enough and the link between linguistic diversity and 
cultural diversity clear enough,79 that it is assumed in this article that 
cultural diversity around the world has contracted significantly.  In other 
words, it is assumed that the U.S. Group’s claim that cultural diversity is 
increasing around the world is incorrect, and this incorrect claim is based 
in large part on its failure to appreciate that other nations in the world 
colonial tongue.  Pidgins and trade languages, which have simplified grammars and 
limited vocabularies, are always second languages.  Creoles are sometimes complex 
enough to serve as mother tongues. 
Id.; see also Patrick Blackburn & Jerry Seligman, Hybrid Languages, at 2, available at 
http://citeseer.ist.psu.edu/322632.html (last visited Oct. 29, 2007) (reporting on studies revealing 
that at least some hybrid languages are “strictly weaker than the correspondence . . . language,” in 
terms of their capacity for expressiveness).  In fact, most such hybrid “languages” that have 
developed in recent years are combinations of the American form of English and another national 
language.  See, e.g., Henrik Hansson & Sylvia van de Bunt-Kokhuis, E-learning and language 
change – Observations, tendencies and reflections, available at 
http://www.firstmonday.org/issues/issue9_8/hansson/index/html (last visited Oct. 29, 2007) 
(discussing Spanglish (English-Spanish), Franglais (English-French), Denglish (English-German), 
and Swenglish (English-Swedish)); Carla Power, Not the Queen’s English, NEWSWEEK MAG., May 
7, 2005, available at http://www.newsweekcom/id/49022 (discussing Englog  (English-Tagalog),  
Japlish (English-Japanese), and Hinglish (English-Hindi)).  Spanglish, however, may be gaining 
recognition as a language within the U.S.  See Amhearst College, Ilan Stavans, 
https://cms.amherst.edu/people/facstaff/istavans (last visited Oct. 29, 2007) [hereinafter Stavans 
Class Offerings] (noting that Professor Ilan Stavans at Amherst College, located in Amherst, 
Massachusetts, occasionally offers a course in Spanglish). 
 75. See, e.g., Hansson & van de Bunt-Kokhuis, supra note 74; Power, supra note 74.  See also 
Stavans Class Offerings, supra note 74. 
 76. The scholarly discipline dedicated to the study of cultural change is known as cultural 
studies and contributors to this field generally are referred to as “cultural theorists.”  See infra text 
accompanying notes 177-183. 
 77. See infra text accompanying notes 355-358; see also Minority languages at risk: 
UNESCO, CBC, Feb. 21, 2006, available at http://www.cbc.ca/arts/story/2006/02/21/unesco-
languages-disappear.html (reporting that UNESCO director general Koichiro Matsuura was quoted 
by Agence France-Presse as saying that when a language dies, “it’s a vision of the world that 
disappears”). 
 78. See infra text accompanying notes 243-254. 
 79. See supra text accompanying notes 70-77. 
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initially were quite culturally diverse (in combination with its possible 
overestimation of the vitality and diversity of the new hybrid cultures to 
which it has contributed).80 
B. International Media Conglomerates 
In the 1980s, former U.S. President Ronald Reagan and former 
U.K. Prime Minister Margaret Thatcher initiated the deregulation of the 
media and content industries, along with a number of other industries, in 
accordance with the neoliberal economic theory (promoting unrestrained 
economic growth and wealth maximization) that they favored.81  This 
entailed dismantling most of the antitrust or competition laws applicable 
to these industries,82 which the U.S. justified, at least in part, on the 
 80. This failing is consistent with the finding of many psychologists and cultural theorists that 
human beings initially tend to treat an unfamiliar culture as a “non-differentiated mass of 
‘outsiders.’”  For a good discussion of this issue, see Kim D. Schopmeyer & Bradley J. Fisher, 
Insiders and Outsiders: Exploring Ethnocentrism and Cultural Relativity in Sociology Courses, 21 
TEACHING SOC. 148 (1993); see also Sandra Tawake, Transforming the Insider-Outsider 
Perspective: Postcolonial Fiction from the Pacific, 12 THE CONTEMPORARY PACIFIC 156 (2000) 
(discussing insider/outsider cultural bias manifested in fiction writing: “Western writers and 
anthropologists in the past had seemed to assume that members of ‘other’ societies lacked free will; 
that their cultures were homogeneous; and that they had few choices. These writers further assumed 
that people in the western world were heterogeneous--able to exercise free will; fluidity and 
discontinuity were central; they were free to ‘craft’ their lives.”). 
 81. See generally PAUL PIERSON, DISMANTLING THE STATE: REAGAN, THATCHER, AND THE 
POLITICS OF RETRENCHMENT (1994).  In 1984, the U.S. also terminated its membership in 
UNESCO, in large part due to the proposed adoption by UNESCO of a program called the “new 
world information order” or “NWIO.”  The NWIO was intended to monitor international press 
releases for a pro-Western bias.  See, e.g., UNESCO Farewell, TIME MAG., Dec. 31, 1984, available 
at http://www.time.com/time/magazine/article/0,9171,951440,00.html; U.S. Department of State, 
U.S. Priorities in UNESCO, http://usinfo.state.gov/products/pubs/unesco/priority.htm (last visited 
Oct. 28, 2007).  The U.K. quickly followed suit and terminated its own membership in UNESCO in 
1985.  See U.N. Educ., Scientific and Cultural Org. (UNESCO), United Kingdom of Great Britain 
and Northern Ireland, http://portal.unesco.org/geography/en/ev.php-
URL_ID=2483&URL_DO=DO_TOPIC&URL_SECTION=201.html (last visited Oct. 28, 2007).   
The U.K. rejoined UNESCO in 1997.  See id.  The U.S. finally rejoined in 2003, after a nineteen-
year absence.  See U.N. Educ., Scientific and Cultural Org. (UNESCO), United States of America, 
http://portal.unesco.org/geography/en/ev.php-
URL_ID=2484&URL_DO=DO_TOPIC&URL_SECTION=201.html (last visited Oct. 28, 2007).  
Clearly, the Convention on Cultural Diversity is simply the most recent skirmish in a lengthy 
historical battle over whether and how media companies and “content items” should be regulated in 
the international arena. 
 82. See JOHN HARTLEY, COMMUNICATION, CULTURAL AND MEDIA STUDIES: THE KEY 
CONCEPTS 62 (2002).  For example, in 1948, the U.S. Supreme Court held that Paramount Pictures, 
Inc., and a number of companies were violating the antitrust laws by simultaneously owning movie 
production companies and a number of movie theater chains, and the defendants entered into a 
number of consent decrees and thereafter divested themselves of several theater chains.  See United 
States v. Paramount Pictures, 334 U.S. 131, 170-71 (1948). In the 1990s, William Baxter, the 
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ground that these industries were creating new electronic technologies 
which were redrawing the boundary lines between industries in any 
case.83  The media and content industries in a number of other countries 
then convinced their governments to deregulate their media industries, 
arguing that otherwise they would find it very difficult to compete 
against the rapidly forming U.S. and British media behemoths.84  The 
General Agreement on Tariffs and Trade 1947 (“GATT 1947”),85 which 
was in effect at the time, did not contain any competition or antitrust 
rules, and the current WTO Agreements86 do not contain any such rules 
either, although the EU proposed the adoption of such rules at the 1996 
WTO ministerial meeting held in Singapore.87 
Since the deregulation of the media industry in the 1980s, a number 
of international media conglomerates have formed through a series of 
antitrust chief in Reagan’s Justice Department, stopped enforcing these consent decrees, declaring 
that the Department had “no concerns about vertical mergers,” and in 1992, the U.S. District Court 
in New York officially released Lowe’s Inc. from the consent decrees.  See, e.g., James N. Talbot, 
Will Mega-Media Mergers Destroy Hollywood & Democracy?,  
http://www.legalinterface.com/aba%20media%20concentration%20w-bkg.htm (last visited Oct. 28 
2007) (citing John Cones, Chronological History of Movies and Antitrust, in POLITICS, MOVIES AND 
THE ROLE OF GOVERNMENT (1996) and United States v. Lowe’s, Inc., 783 F. Supp. 211 (S.D.N.Y. 
1992)).  See also Edward S. Herman, The Threat from Mergers: Can Antitrust Make a Difference?, 
DOLLARS AND SENSE, May-June 1998, available at 
http://www.dollarsandsense.org/archives/1998/0598herman.html (reporting that “Reagan's antitrust 
chief William Baxter took the position that mergers were rarely a threat to competition” and quoting 
him as stating that “many are in fact procompetitive and benefit consumers”).  Today, many of the 
media conglomerates own both movie production companies and movie theater chains.  See infra 
Exhibit A.  Many other examples of anticompetitive practices in the U.S. movie industry are 
provided in Cones, supra.  Many examples of anticompetitive practices in various U.S. content and 
media industries are discussed by Talbot.  See Talbot, supra. 
 83. See Talbot, supra note 82. 
 84. See, e.g., Richard Barbrook, American Theories of Media Deregulation, IMAGINARY 
FUTURES, March 1988, http://www.imaginaryfutures.net/2007/01/19/american-theories-of-media-
deregulation-by-richard-barbrook (stating that “[i]t is generally accepted that any expansion of the 
mass media in Western European countries will take place through further commercialisation and 
market competition”) (citing W. Hoffman-Riem, Law, Politics and the New Media: Trends in 
Broadcasting Regulation, 4 W. EUR. POL. 9, 129 (1986)). 
 85. General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, 55 U.N.T.S. 194 
[hereinafter GATT 1947]. 
 86. See WTO Legal Texts, 
http://www.wto.org/english/docs_e/legal_e/legal_e.htm#wtoagreement (last visited Feb. 28, 2008). 
 87. The adoption of competition laws into the WTO trade regime was first proposed at the 
1996 WTO ministerial meeting held in Singapore.  See WTO Trade and Competition Policy, 
Working Group on the Interaction between Trade and Competition Policy (WGTCP) — History, 
Mandates and Decisions, http://www.wto.org/english/tratop_e/comp_e/history_e.htm (last visited 
Oct. 18, 2007).  However, this proposal has been largely ignored by the WTO members since, and, 
in August 2004, it was deleted from the matters that would be considered during the Doha Round of 
Multilateral Trade Negotiations (the “Doha Round”).  See id. 
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horizontal and vertical mergers, and their holdings are immense.88  To 
be sure, the media conglomerates bring at least two major benefits to the 
global community.  To begin with, they provide a common method of 
communication for most of the world’s people.  Population increases 
around the world have placed enormous pressures on the earth’s limited 
space and resources, and an environmental or humanitarian problem in 
one country can quickly escalate into an international crisis as refugees 
or pollutants spill across international borders.  In addition, as the 
economies of most of the world are now integrated to a very sizeable 
degree, an economic downturn in one country can quickly reverberate 
throughout the global economy.  In short, the different countries in the 
world are inextricably linked today, and the global media conglomerates 
facilitate global solutions to global problems.  In addition, the 
international media conglomerates can expose nations’ violations of 
international law, such as their commission of egregious human rights 
abuses against their own people.89  Of course, public communication 
systems could also provide these valuable functions, but the private 
media conglomerates are doing so at the present time, and this fact 
should be acknowledged. 
 88. See infra Exhibit A. 
 89. For example, in September 2007, most of the major media conglomerates broadcast 
scenes around the world of peaceful rallies being led by pro-Democracy activists in Myanmar as 
well as the Government’s violent repression of those protests.  After the Government of Myanmar 
shut down media outlets and internet sites in Myanmar, on October 5, 2007, during the evening 
broadcast, CNN followed up on those recent events by airing some secretly-filmed scenes of the 
1998 pro-Democracy protests in Myanmar as well as the Government’s subsequent persecution of 
various ethnic groups and dissidents who had been involved in the 1988 protests.  See Anderson 
Cooper 360º (CNN television broadcast Oct. 5, 2007).  Similarly, CNN aired a documentary 
compiled by a CNN undercover reporting team regarding living conditions in North Korea today.  
CNN Presents: Undercover in the Secret State (CNN television broadcast July 15, 2006), available 
at http://transcripts.cnn.com/TRANSCRIPTS/0607/15/cp.01.html.  To obtain this footage, CNN had 
sent a number of journalists into North Korea at significant risk to their personal safety in order to 
expose this corrupt, repressive regime.   See id.  The starvation, repression, and complete lack of 
hope of the people captured in this film were palpable.  See id.  Particularly riveting were scenes of 
North Korean police shutting off the electricity in various neighborhoods in order to catch lonely 
housewives who had congregated behind shuttered windows at night to watch banned South Korean 
soap operas.  See id.  CNN’s documentary captured some of these women being caught watching 
these videos and then being apprehended by the North Korean police (a VHS tape cannot be 
removed from a VCR once electricity to the VCR has been interrupted, and the police then arrest 
the women who are found in a home where a banned VHS tape is found in a VCR).  Id.  According 
to CNN’s confidential sources inside North Korea (many of whom spoke on camera only in 
shadow), some of these women have not been heard from since.  Id.  There cannot be any doubt that 
these are the real Desperate Housewives of this world.  This footage demonstrates in a very 
powerful way the desperate desire for information from, and contact with, the outside world in a 
regime like North Korea, and the media conglomerates do invest significant resources in compiling 
and exhibiting reports on such regimes. 
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Still, the size, breadth, and wealth of the international media 
conglomerates are astonishing.  This is demonstrated by the fact that just 
seven conglomerates – Walt Disney, Inc., Viacom, Inc., CBS 
Corporation, Time Warner, General Electric, News Corp, and 
Bertelsmann – own the vast majority of all media companies operating 
in the U.S.,90 and the concentration of media ownership in Canada is 
even greater.91  A list of the major media conglomerates that exist in the 
world today and their holdings is attached to this article as Exhibit A, but 
a discussion of just four of these holding companies is provided here in 
order to elucidate their enormous holdings and power. 
The largest media company in the world is Time Warner, a U.S. 
company.  Time Warner owns Warner Brothers (a movie company), 
CNN (a cable news company), Time Magazine, People Magazine, 
Fortune, Life, Sports Illustrated, Entertainment Weekly, and Marie 
Claire (magazine companies), and Little, Brown and Company 
Publishing (a book publishing company).  In addition, Time Warner 
owns a 50% share in the CW Television Network, a merger of the WB 
Television Network (a Time Warner company) and UPN (a CBS 
Corporation company), and smaller shares in a number of other 
entertainment companies including HBO, Cinemax, the Cartoon 
Network, Mapquest, Moviefone, Castle Rock, and New Line Cinema.  
Also, in 2001, Time Warner merged with the internet company America 
on Line (AOL), and today AOL, including AOL Instant Messenger, is a 
subsidiary of Time Warner.92  While the original 2001 AOL/Time 
Warner merger was problematic for a number of reasons, the belief that 
significant synergies can be achieved by consolidating internet 
 90. See Ron Kaufman, Mergemania 2003 (2003), 
http://www.turnoffyourtv.com/networks/mergermania2003.html. See also Norman Solomon, The 
Media Big Six, Z MAGAZINE, June 2000, 
http://thirdworldtraveler.com/Media_control_propaganda/MediaBigSix.html; Viacom, History, 
http://www.viacom.com/aboutviacom/Pages/history.aspx (last visited Mar. 8, 2008) (describing the 
split of Viacom into Viacom Inc., and CBS Corporation). 
 91. See Dru Oja Jay, Journalists Question Media Ownership in Canada, THE DOMINION, 
Nov. 10, 2003, http://www.dominionpaper.ca/accounts/2003/11/10/journalist.html. (quoting 
American Media Economics expert Robert Picard as stating that “concentration is worse in Canada 
than in other industrialized countries; in New Brunswick, way worse.”). 
 92. See, e.g.,  Time Warner, About Us, Our Company, Businesses,  
http://www.timewarner.com/corp/businesses/index.html (last visited Apr. 1, 2008); 
MediaChannel.org, http://mediachannel.org/ (last visited Apr. 6, 2008); Mark Crispin Miller, 
What’s Wrong With This Picture?, THE NATION, Dec. 20, 2001, available at 
http://www.thenation.com/doc/20020107/miller; The Columbia Journalism Review Resources, 
http://www.cjr.org/resources/index.php (last visited Sept. 2, 2007) (allowing you to select various 
media companies from around the world and access information about their holdings); The Free 
Press, http://www.freepress.net/ownership/chart.php (last visited Sept. 2, 2007). 
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companies with more traditional media companies appears to be well 
accepted today.93 
General Electric (GE), which is also a U.S. company, owns several 
film companies, including Universal Pictures, NBC, NBC Europe and 
NBC Asia (broadcast television stations); CNBC, 50% of MSNBC, 
stakes in PAX TV, A&E, the History Channel, the History Channel 
International, National Geographic International, the Sundance Channel, 
and TiVo; Bravo; Sci-Fi; USA, CNBC Europe and Asia and Canal de 
Noticias NBC (cable television channels).  It also owns a 47% share of 
NBC.com, a 50% share of polo.com, IVillage, NBBC, 10% shares of 
both Salon.com and Autobytel.com (internet sites and other on-line 
assets), 14 communication satellites, and AMC, Universal Parks and 
Resorts, a 3% interest in the World Wrestling Federation Entertainment 
and a 16% stake in the NY Knicks, the Rangers, the NY Liberty, Radio 
City Music Hall, and Madison Square Garden (sports and entertainment 
franchises/venues).  GE’s main business lines, of course, include aircraft 
engines, home appliances, light bulbs, autos, computers, refinery 
equipment, ammonia plants, nuclear reactors, magnetic resonance (MR) 
and computed tomography (CT) scanners, X-ray and ultrasound 
machines, and insurance.94 
Walt Disney, Inc., yet another U.S. company, owns ABC (a 
broadcast television channel), Walt Disney Studios, Touchstone 
Pictures, Buena Vista Motion Pictures, and Miramax (motion picture 
companies), Disney Publishing Worldwide (a book publishing 
company), the Disney Channel, Soap Net, ESPN, 50% of Lifetime and 
Lifetime Movie Network, 40% of E! and Style, 37.5% of A&E, the 
History Channel, and the Biography Channel (cable television channels), 
and several magazines, including a 50% interest in U.S. Weekly.95 
News Corp. (of which Australian Rupert Murdoch and his family 
own 30%) owns the News of the World, The Sun, The Times, and The 
Sunday Times (newspaper companies in Britain), the New York Post 
(newspaper company in the U.S.), The Wall Street Journal and Dow 
Jones (international newspaper and financial reporting companies), 
 93. For example, News Corp. created the exceedingly popular teenage internet network 
MySpace.com, which News Corp. has since sold to Google.  Consolidation within the internet 
services industry itself is now occurring as well.  Google, for example, has not only acquired 
MySpace.com but also YouTube.com.  See Press Release, Google, Google To Acquire YouTube for 
$1.65 Billion in Stock (Oct. 9, 2006), available at  
http://www.google.com/press/pressrel/google_youtube.html.  The overwhelming majority of 
internet service providers are U.S. companies. 
 94. See infra Exhibit A. 
 95. Id. 
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Harper Collins (a book publishing company), Twentieth Century Fox (a 
movie company), Fox, FX, FMC, Fox News, National Geographic 
(partial), Speedvision, Outdoor Life, Fox International Sports Channel, 
Golf Channel, Health Network, Television Games Network, and the TV 
Guide Channel (broadcast and cable television channels in the U.S), Sky 
Television Network (BSkyB in the UK) (cable television channels in 
Europe), 38.5% of TV Guide, (34% of DirecTV Group (including 
Intermix Media) (other television assets)), and 40% of the NY Knicks, 
Rangers, Liberty, and Madison Square Garden as well as 50% of the 
Dodgers, Dodger Stadium and Staples Center (entertainment companies 
and sports franchises).96 
The breadth of the media conglomerates’ holdings reveals their 
sales strategy, which is well-advertised in any case: produce or purchase 
numerous media channels, produce or purchase as many content items as 
possible – including, for example, movies, television programs, music 
videos, music recordings, books, newspapers, magazines, and sports 
franchises – and then advertise, exhibit, and distribute this content to as 
many people around the world as possible through the various media 
channels.  This strategy, of course, is predicated on consumers’ 
possession of an applicable reception device, such as a radio, television, 
compact disc (CD) player, laptop computer, cellular telephone, or digital 
virtual disc (DVD) player.97  This sales strategy could be termed the 
“channels and content” sales strategy,98 but, to a large extent, it is simply 
a modern-day version of the “razor and razor blade” sales strategy.99  
 96. Id. 
 97. Of course, some of the media conglomerates, such as Sony, also produce and sell such 
reception devices.  See Sony India: DVD Player, 
http://www.sony.co.in/productcategory/hv+dvd+player?site=hp_en_IN_i (last visited Oct. 31, 2007) 
(advertising one of Sony’s DVD players). 
 98. See, e.g., Umair Haque, The New Economics of Media, Slide 16 (2005), 
http://www.slideshare.net/sumanraj/media-economics (last visited Oct. 31, 2007) (“Reuse the same 
expensive content across as many media as you can.”).  See also Sumner Redstone, Life & Times at 
TownHall Transcript, Nov. 11, 2000, http://www.kcet.org/lifeandtimes/archives/townhall/104.php 
(discussing the primacy of content and the need for media companies to aggregate fragmented 
media channels); Time Warner Cable, 
http://www.timewarner.com/corp/businesses/detail/time_warner_cable/index.html (last visited Oct. 
31, 2007) (advertising that is has acquired more “channels” so that it can distribute more “content”). 
 99. See Toner Top Up, Razors and Razor Blades: A rip-off marketing technique?  Decide for 
yourself!, http://www.tonertopup.co.uk/razors.asp (last visited Oct. 31, 2007).  
No better example of this pricing strategy can be found than ‘Razors and Razor Blades.’  
Companies like Gillette, Wilkinson Sword and Remington, to name but a few, made 
millions upon millions of pounds (and continue to do so to this day), ‘giving away’ their 
razors (selling them at or below cost), so they could earn the regular-as-clockwork 
profits on the sale of proprietary, patent-protected razor blades. 
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The latter sales strategy involves an initial sale of a non-disposable good 
such as a razor (sometimes made at a significant loss), which then 
facilitates a large quantity of sales of disposable items, such as razor 
blades, that work in tandem with the non-disposable good.100 
In the case of the media conglomerates, they utilize each of their 
media channels to advertise their other media channels as well as 
advertise, exhibit, and distribute their numerous content items.  For 
example, on July 15, 2007, Larry King of CNN advertised a pod cast of 
his previous night’s interview with several friends of Chris Benoit, a pro 
wrestler in the U.S. who recently had killed himself, his wife, and his 
son.101  Also, that same evening, after disclosing that Time Warner 
owned CNN and Warner Brothers, King interviewed Daniel Radcliffe, 
who plays Harry Potter in the movies based on J. K. Rowlings’ Harry 
Potter stories, on the eve of Warner Brothers’ release of the sixth movie 
in the series, Harry Potter and the Order of the Phoenix.102  Without 
question, the conglomerates’ media channels are not simply purveyors of 
news.  They are also exceedingly powerful advertising, exhibition, and 
distribution networks for the “content” that the conglomerates own.  
Furthermore, the media conglomerates generally don’t advertise 
competitors’ content goods or services, as the conglomerates generate 
higher profits by dedicating the same minutes to advertisements for their 
own content items.103 
In sum, each of the media conglomerates is in control of the 
production, advertisement, exhibition, and distribution of enormous 
volumes of content material to people all over the globe.  Furthermore, 
this “cradle-to-grave” or “channels and content sales strategy” has been 
enormously successful, as is demonstrated by the conglomerates’ 
Id.  
 100. Id. 
 101. Larry King Live (CNN television broadcast July 15, 2007). 
 102. Id. 
 103. The media conglomerates’ conflict of interest in simultaneously holding media channels 
and content companies is manifested in many other ways as well.  By way of example, a number of 
U.S. movie companies have received quite substantial subsidies in order to shoot their films in 
various foreign countries, which has caused substantial numbers of U.S. film workers to lose their 
jobs or receive significantly reduced wages and benefits.  See generally Wright, supra note 31.  
These subsidies are artificially lowering the production costs in these foreign countries and arguably 
are causing “adverse effects” to the U.S. movie industry as a whole, in contravention of the 
Agreement on Subsidies and Countervailing Measures Annex 1A, Apr. 15, 1994, 1867 U.N.T.S. 14, 
available at http://www.wto.org/english/docs_e/legal_e/24-scm.pdf [hereinafter SCM Agreement].  
There has been very little coverage of this story by the media conglomerates, though, which most 
likely is explained by the fact that they (through their movie production arms) are the major 
recipients of these subsidies. 
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domination of many global media markets and their global sales 
revenues.  The media conglomerates’ success has also been enormously 
facilitated by two additional factors: the adoption of English as the 
international language of business104 and the development of digital 
technology.105 
The fact that more and more people in the world can communicate 
in the English language greatly facilitates foreign audiences’ acceptance 
of the media conglomerates’ English-language content items.  These 
English-language content items, in turn, promote foreigners’ 
comprehension of English and this further enhances foreigners’ 
acceptance of additional English-language content items.  In other 
words, the sale of English-language content items to foreign nationals is 
a self-reinforcing system, as a result of which geometric growth in 
foreigners’ consumption of such items can be expected. 
The development of digital technology has greatly assisted the 
media conglomerates’ advertising, exhibition, and distribution of content 
around the world because this technology permits the compression of 
letters, numbers, sounds, and visual images to such an extent that they 
can now be transmitted around the world in an instant.106  Furthermore, 
digital technology “is inherently globalizing . . . because [it] allow[s] for 
the separation of time-space and the ‘disembedding’, or lifting out, of 
social relations developed in one locale and their re-embedding in 
another” through the instantaneous transmission of data and images.107  
In essence, people perceive that the world has shrunk significantly and 
faraway cultures and peoples are immediately accessible.108  This, in 
turn, further accelerates the interaction of national and sub-national 
cultures and facilitates peoples’ reception of additional foreign content 
 104. See, e.g., Stephen Baker et al., The Great English Divide, BUSINESSWEEK, Aug. 13, 2001, 
available at http://www.businessweek.com/magazine/content/01_33/b3745009.htm. 
English is firmly entrenched nearly everywhere as the international language of business, 
finance, and technology . . .  Everyone in the corporate food chain is feeling the pressure 
to learn a common tongue as companies globalize and democratize. These days in 
formerly national companies such as Renault and BMW, managers, engineers, even 
leading blue-collar workers are constantly calling and e-mailing colleagues and 
customers in Europe, the U.S., and Japan. The language usually is English, an industrial 
tool now as basic as the screwdriver. 
Id.  
 105. See infra notes 137-149 and accompanying text. 
 106. See infra notes 137-149 and accompanying text. 
 107. CHRIS BARKER, CULTURAL STUDIES: THEORY AND PRACTICE, 167-68 (2003) (citing 
ANTHONY GIDDENS, THE CONSEQUENCES OF MODERNITY (1990) and ANTHONY GIDDENS, 
MODERNITY AND SELF-IDENTITY (1991)). 
 108. Id. 
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items.  This is especially the case with content items containing visual 
images (or “visuals”), such as movies, music videos, and television 
programs, given that numerous studies have shown that visuals evoke 
much more powerful emotional responses from human beings than do 
written words or sounds alone.109  Accordingly, sales of digital content 
items, especially visuals, cause a similar self-reinforcing effect. 
C. Global Content Markets 
While the media conglomerates possess large market shares in 
most, if not all, content categories, including, for example, live music 
concerts, books, and periodicals, they are especially dominant in the 
movie, television, music video, and recorded music genres.  
Furthermore, as noted, visuals (such as movies and television programs) 
possess a greater capacity than other content forms to influence 
audiences.110  Therefore, this section discusses the media conglomerates’ 
penetration of the global movie, television, and recorded music markets.  
These statistics reveal that if “Content is King” (an oft-repeated phrase 
in media circles),111 then the U.S. certainly is “The King of Content.”  In 
this regard, it is important to understand that U.S. producers do not 
necessarily produce a larger quantity of content items in all genres.112  
 109. See RUDOLF ARNHEIM, ART AND VISUAL PERCEPTION: A PSYCHOLOGY OF THE CREATIVE 
EYE (1974) (psychological explanation of this phenomenon); MARGARET S. LIVINGSTONE, VISION 
AND ART: THE BIOLOGY OF SEEING (2002) (neurobiological explanation of this phenomenon); TED 
BRADER, CAMPAIGNING FOR HEARTS & MINDS: HOW EMOTIONAL APPEALS IN POLITICAL ADS 
WORK 31 (2006) (“Television has an emotional power, an immediacy, that the written word can 
hardly match.”) (discussing emotional appeals in political campaigns and quoting columnist 
Anthony Lewis); Inspiration.com, The Power of Visual Learning,  
http://www.inspiration.com/vlearning/index.cfm (last visited Nov. 1, 2007) (“Research in both 
educational theory and cognitive psychology tells us that visual learning is among the very best 
methods for teaching students of all ages how to think and how to learn.”).  Given this powerful 
effect of visuals on humans, they are sometimes derisively referred to as “eye candy.”  See, e.g., 
Merriam-Webster’s On-Line Dictionary, Eye Candy, http://www.merriam-
webster.com/dictionary/eyecandy (last visited Nov. 1, 2007) (“something superficially attractive to 
look at.”); Answers.com, Eye Candy, http://www.answers.com/topic/eye-candy (last visited Nov. 1, 
2007) (“Someone or something that is visually attractive or pleasing to look at.”). 
 110. ARNHEIM, supra note 109. 
 111. See, e.g., Alan Friedman, In Davos, 3 Titans Debate Future of Burgeoning Industry: The 
Web: Medium or Message?, INT’L HERALD TRIBUNE, Feb. 1, 2000 (“‘What will propel the Internet 
ultimately is content, not technology,’ said Mr. Redstone, the chairman of Viacom Inc., the giant 
group that owns Paramount Pictures and is buying CBS Corp. ‘The recent AOL-Time Warner deal 
means content has been recrowned king,’ he said.”). 
 112. It should also be noted that some content items are merely packaged and sold by U.S. 
producers.  A minor portion of these items (such as reggae music recorded by Jamaican musicians) 
actually promote foreign content, at least to the extent that it has not been “Americanized” prior to 
its sale.  In this article, such content material is treated as being of U.S.-origin, as it is difficult to 
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Rather, they sell many more copies of their content items than do 
content producers in other countries.113  Companies in the U.K., France, 
Germany, Japan, and Australia also derive notable revenues in various 
global content markets.114 
1. Movies 
Statistics for total movie revenues in all countries are not compiled 
by any company or government agency at present.115  However, during 
negotiations at UNESCO regarding the Convention on Cultural 
Diversity, the French Culture Minster, Renaud Donnedieu de Vabres, 
repeatedly asserted that the U.S. movie industry collects 85% of 
worldwide movie box office ticket sales each year, while only one 
percent of movies shown on U.S. movie screens are produced by foreign 
film producers.116  U.S. Ambassador to UNESCO, Louise Oliver, never 
disputed these figures.  In addition, it appears that U.S. movie producers 
receive approximately 75% of worldwide movie revenues from all 
sources (box office tickets, VHS and DVD sales and rentals, digital 
delete it from published statistics on sales by U.S. content companies and this particular category of 
material constitutes a negligible percentage of the content sold by U.S. content companies. 
 113. India, for example, actually produces more movies each year than does the U.S., but U.S. 
movie producers generate much higher annual revenues from movie sales than do Indian movie 
producers.  See, e.g., Stephen Lovgren, Bollywood: Indian Films Splice Bombay, Hollywood,  
NATIONAL GEOGRAPHIC NEWS, Jan. 2005, available at 
http://news.nationalgeographic.com/news/2004/01/0121_040121_bollywoodfilms.html (reporting 
that Bollywood (a term used to refer to Indian movies) produces over 1000 movies a year, while 
Hollywood produces approximately half of that a year); Bollywood vs. Hollywood, BUSINESSWEEK, 
December 2002, available at 
http://www.businessweek.com/magazine/content/02_48/b3810019.htm (reporting Bollywood’s 
estimated worldwide revenues in 2002 to be 1.3 billion U.S. dollars while the same revenues for 
Hollywood were 51 billion U.S. dollars). 
 114. See infra Exhibit B (“Global Recorded Music Sales”).  See also infra note 119. 
 115. UNESCO currently is in the process of compiling such statistics.  See UNESCO Institute 
for Statistics, Culture and Communication Questionnaires, 
http://www.uis.unesco.org/ev_en.php?ID=5830_201&ID2=DO_TOPIC (last visited Nov. 1, 2007). 
 116. See, e.g., Alan Riding, U.S. All But Alone in Opposing UNESCO Cultural Pact, INT’L 
HERALD TRIBUNE, Oct. 20, 2005, available at  
http://www.iht.com/articles/2005/10/30/news/unesco.php;  Countries Turn Backs on Hollywood, 
BBC NEWS, Oct. 20, 2005, http://news.bbc.co.uk/2/hi/entertainment/4360496.stm; Arlene 
Goldbard, Making the World Safe for Hollywood, IN MOTION MAGAZINE, Oct. 22, 2005, 
http://www.inmotionmagazine.com/ac05/a_goldbard4.html; David Tresilian, Solitary at UNESCO, 
AL-AHRAM WEEKLY, Oct. 2005, http://weekly.ahram.org.eg/print/2005/766/in6.htm.  See also 
William Booth, Hollywood Caters to a Ravenous Global Appetite, WASH. POST, May 27, 2006, at 
A01, available at http://www.washingtonpost.com/wp-
dyn/content/article/2006/05/26/AR2006052602034.html (reporting that, in 2006, U.S. movie 
producers took home at least 80% of all foreign box office revenues). 
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downloads, and royalties paid by television channels).117  Other movie 
production companies obtaining significant shares of worldwide movie 
box office ticket sales are based in the U.K., France, Germany, and 
Australia.118 
In 2005, 81.4% of movie ticket revenues in the EU were paid to 
U.S. movie producers.119  In 2006, this figure was 69.7%.120  The 
percentage of movie theater ticket revenues garnered by U.S. movie 
producers in particular European countries in 2005 varied from 43.3% in 
Turkey to 86.7% in Romania.121  In 2005, this percentage was 46.1% for 
France, 68.4% for Germany, and 63.1% for Great Britain.122  Figures for 
non-EU countries are similarly impressive.  Between 88.3% and 93% of 
movie ticket sales in Canada are attributable to films made by U.S. film 
producers.123  In 2006, U.S. film producers possessed an 85.9% market 
share of Australia’s movie market and 19 out of the top 20 films shown 
in Brazil were U.S. movie releases.124  In 2003, U.S. films generated 
approximately “96% of box office receipts in Taiwan, 78% in Thailand, 
and about 65% in Japan.”125  These figures demonstrate the U.S.’ 
overwhelming dominance in the global movie industry by anyone’s 
accounting.  They are even more impressive when one considers that 
U.S. movie producers have been able to obtain these market share 
percentages and revenues, despite the fact that countries are permitted to 
maintain screen quotas or “domestic content rules” requiring commercial 
 117. See Alan Smithee, The Monster That Ate Hollywood, PBS-FRONTLINE, Nov. 22, 2001, 
http://www.pbs.org/wgbh/pages/frontline/shows/hollywood/business/windows.html (citing statistics 
from ABN Amro, Filmspace: Behind the Scenes, Sept. 12, 2000). 
 118. European Audiovisual Observatory, 3 YEARBOOK 1, 60-64 (2006).  In 2005, France 
obtained approximately 5.1%, Germany approximately 2.5%, and Great Britain approximately 8.7% 
of the combined EU and U.S. film market.  Id.  See also The Internet Movie Database, Country 
Browser, http://www.imdb.com/Sections/Countries (last visited Oct. 20, 2007). 
 119. See SUSAN NEWMAN-BAUDAIS, EUROPEAN AUDIOVISUAL OBSERVATORY REPORT, 
FOCUS 2007: WORLD FILM MARKET TRENDS, MARCHÉ DU FILM (2007) 
http://www.obs.coe.int/online_publication/reports/focus2007.pdf (author’s calculations). 
 120. Id. (author’s calculations). 
 121. See infra Exhibit B. 
 122. Id. 
 123. See NEIL CRAIG ASSOCIATES, INTERNATIONAL FILM AND TELEVISION PRODUCTION IN 
CANADA: SETTING THE RECORD STRAIGHT ABOUT U.S. ‘RUNAWAY’ PRODUCTION 19 (2004) 
http://www.actra.ca/actra/images/04october/InternationalFilmTelevisionProductioninCanada.pdf. 
 124. See infra Exhibit B; AUSTRALIAN FILM COMMISSION, 2006 BOX OFFICE BACKGROUNDER 
(2007) http://www.afc.gov.au/downloads/pubs/2006_bo_bg_final.pdf. 
 125. See Christina Klein, The Asia Factor in Global Hollywood, YALE GLOBAL, Mar. 25, 
2003, http://yaleglobal.yale.edu/display.article?id=1242. 
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movie theaters to exhibit domestic films for a stipulated minimum 
amount of time and a number of countries do so.126 
2. Television Programs 
U.S. content is pervasive on broadcast and cable television channels 
in many countries as well.  Exhibit B, for example, details the 
percentage of U.S. content shown on both broadcast and cable television 
channels in a number of European countries.  Pursuant to the EC 
Broadcast Directive (otherwise known as the “Television without 
Frontiers” Directive), each EU country is required to ensure that a 
majority of television viewing hours is dedicated to EU-developed 
programs “where practicable and by appropriate means.”127  In many EU 
countries, however, U.S. programming by itself constitutes significantly 
more than 50% of television viewing hours.  In the Netherlands, for 
example, the percentage of U.S. content shown on television during 
2005 was 67.6%.  This figure in Austria during 2005 was 57.3%, in 
Norway was 64.4%, in Sweden was 59%, and in Denmark was 73.8%.  
The figures for Germany and Great Britain were 49.1% and 61.2%, 
respectively.  The relatively low percentage of U.S. content shown on 
French television – 34.8% – no doubt is at least partly attributable to the 
fact that France vigorously enforces its own domestic content quotas, 
which are even stricter than the EU quotas.128 
Nationals in countries outside of the EU and the U.K. similarly 
watch a very large quantity of U.S. content on television.  In 1998, the 
three commercial television stations in Australia, for example, broadcast 
a total of 2006 hours of drama in peak viewing time between 5:00 p.m. 
and midnight.129  Of this total, Australian-developed programs were 
broadcast for 587.5 hours, and U.S. programs were broadcast during 
almost the entire remaining hours, ranging between 65-70% of total 
 126. See GATT 1994 art. IV, supra note 31.  See also various screen quota systems maintained 
by various countries at Quotas and Levies, http://www.terramedia.co.uk/law/quotas_and_levies.htm 
(last visited Mar. 9, 2008). 
 127. See, e.g., OFFICE OF THE U.S. TRADE REPRESENTATIVE, THE 2006 NATIONAL TRADE 
ESTIMATE REPORT ON FOREIGN TRADE BARRIERS 264 (2006), 
http://www.ustr.gov/assets/Document_Library/Reports_Publications/2006/2006_NTE_Report/asset
_upload_file929_9220.pdf [hereinafter 2006 NATIONAL TRADE ESTIMATE]. 
 128. In France, 60% of television broadcast time must be dedicated to EU content and 40% of 
broadcast time must be dedicated to French content.  Id. at 264. 
 129. AUSTRALIAN FILM COMMISSION, SUBMISSION TO THE SENATE FOREIGN AFFAIRS, 
DEFENCE AND TRADE COMMITTEE INQUIRY INTO THE GENERAL AGREEMENT ON TRADE IN 
SERVICES AND THE US FREE TRADE AGREEMENT 33 (2003), 
http://www.afc.gov.au/downloads/policies/senate_gat.pdf. 
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television broadcast hours.130  Australian productions fare better on 
cable television channels, filling 59% of the total cable television hours 
available, but U.S. productions still account for 38% of total cable 
television viewing hours in Australia.131  Again, it is noteworthy that this 
large volume of U.S. content appears on Australian television screens 
despite the fact that Australia maintains screen quotas in connection with 
Australian television programming.132 
3. Music Recordings 
The U.S. also dominates the worldwide market for recorded music.  
As detailed in Exhibit B, U.S. companies earned 37% of global recorded 
music revenues (in all formats) in 2005,133 and they earned 36% of 
global recorded music revenues (in all formats) in 2006.134  U.S. 
companies are able to achieve these high penetration levels, even though 
several countries require that a stipulated percentage of the recorded 
music broadcast on national radio stations be of national origin,135 and 
such national content quotas should serve to promote sales of national 
music recordings in each such country.  Exhibit B reveals that music 
distribution companies in Japan, the U.K., Germany, and France 
received 17%, 10%, 7%, and 5%, respectively, of global recorded music 
sales revenues in 2006.  Significantly, even these companies, however, 
distribute a great deal of music recorded by U.S. artists.  For example, 
Sony Music represents Tori Amos, Bruce Springsteen, and Aerosmith, 
among many other U.S. musicians.136 
D. Digital Technology 
It is difficult to overestimate the significance of the ability to 
instantaneously transmit data all around the world utilizing digital 
technology.  This technology permits the conversion of words, numbers, 
images, and sounds into bits137 and bytes138 which can then be 
 130. Id. 
 131. Id. 
 132. See, e.g., 2006 NATIONAL TRADE ESTIMATE, supra note 127, at 29-30. 
 133. See infra Exhibit B (“Total Music Sales by Country in 2005”). 
 134. See id. (“Total Music Sales by Country in 2006”). 
 135. See, e.g., 2006 NATIONAL TRADE ESTIMATE, supra note 127, at 29-30. 
 136. See, e.g., John Borland, Music Merger to Create New Giant Label, CNET NEWS, Nov. 6, 
2003, http://www.news.com/Music-merger-to-create-new-giant-label/2100-1027_3-5103878.html. 
 137. “Storage capacity is measured in bytes.”  HENRY PERRITT, JR., LAW AND THE 
INFORMATION SUPERHIGHWAY 4 (1996).  “A byte is usually eight data bits, plus two framing bits 
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transmitted through a “wired” or “wireless” electronic network to a 
designated receiver.  Analog technology can also electronically transmit 
data.  However, digital technology greatly enhances “packet 
communication techniques, which improve utilization of existing 
capacity [on any electronic network]”139 and thereby significantly 
increases the speed of any electronic transmission without significantly 
decreasing the quality of the data transmitted.140  Furthermore, as visual 
images or “visuals” are constituted by much larger data packets of bits 
and bytes,141 it wasn’t until the development of digital technology that 
visuals could be transmitted quickly and easily across electronic 
networks.142  From a technical standpoint, the difference in compression 
techniques is that analog technology represents a real world 
phenomenon such as a sound wave by an electrical signal with:  
the same characteristics of frequency and amplitude as the real world 
phenomenon  . . .  [whereas digital technology] take[s] millions of 
samples of a real world sound wave or video representation per minute 
and represent[s] the sampled features of the real world signal by 
arithmetic quantities, ultimately reduced to binary digits or ‘bits.’143 
Digital technology also facilitated development of the phenomenon 
referred to as “convergence,” meaning that all information that can be 
reduced to bits and bytes, can now be received, stored, and played on a 
wide range of reception devices.144  This has resulted in the creation of 
products such as Apple’s iPhone, which allows the user to access the 
internet and send email, make phone calls, take photos, and store and 
play digital music and video files.145  Digital technology possesses many 
for a total of 10 bits.”  Id.  “Thus a megabyte is 10 million bits.  A single character is equivalent to 
one byte in most systems.”  Id. 
 138. Id. 
 139. Id. at 20. 
 140. Id. 
 141. SearchStorage.com, Byte, 
http://searchstorage.techtarget.com/sDefinition/0,,sid5_gci211721,00.html (last visited Oct. 20, 
2007). 
 142. SeachCIO-Midmarket.com, Digital, http://searchcio-
midmarket.techtarget.com/sDefinition/0,,sid183_gci211948,00.html (last visited Oct. 20, 2007). 
 143. PERRITT, supra note 137, at 8. 
 144. Id. at 27-28. 
 145. See Apple Insider Staff, Macworld: Apple Stuns Macworld Crowd with Multi-function 
iPhone Device, APPLEINSIDER, Jan. 9, 2007, 
http://www.appleinsider.com/articles/07/01/09/macworld_apple_stuns_macworld_crowd_with_mul
ti_function_iphone_device.html.  Of course, there are many other examples of the convergence 
afforded by digital technology, such as the telephone internet service offered by the SKYPE 
program now owned by ebay.com and the ability to watch television and listen to radio broadcasts 
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other advantages over analog technology, such as the fact that digital 
technology makes it much easier to combine text and visuals in a single 
message as well as access numerous communication channels 
simultaneously.146  Essentially, although digital technology has some 
disadvantages,147 digital technology has greatly enhanced the usefulness 
of analog technology148 and for this reason digital technology generally 
is the preferred electronic transmission technology today.149 
Without question, the advent of electronic transmission technology, 
and especially digital technology, has profoundly affected us all.  
Indeed, it is not too much of an exaggeration to say that the digital 
revolution has changed everything.150  The significance of the digital age 
is conveyed in the quote by Partha Dasgupta at the beginning of this 
article: “Now that the genie is out of the bottle, it is very hard, if not 
impossible to stop it.  Computers exchange information.  Information is 
data.  Data is the convergence of everything.  Barriers mean nothing any 
more.”151  Digital technology has eliminated or significantly reduced 
professions that were based on information disparities or that easily can 
be automated, such as real estate brokers who have been replaced by on-
line real estate listings, stock brokers who have been replaced by on-line 
stock exchanges, and bank tellers who have been replaced by automatic 
teller machines.152  It has erased or obscured the boundaries between 
on one’s laptop by attaching various receivers to the laptop.  See Skype Official Website, 
http://www.skype.com/ (last visited Oct. 21, 2007); Radio and Telly, TV and Radio on Your PC, 
http://www.radioandtelly.co.uk/onyourpc.html (last visited Oct. 21, 2007) (discussing receiver 
hardware needed to access television and radio signals). 
 146. PERRITT, supra note 137, at 4, 20. 
 147. See, e.g., Jim Stimson, Edit Suite: Analog vs. Digital Editing, VIDEOMAKER, March 1998, 
http://www.videomaker.com/article/3250. 
 148. Id. 
 149. See, e.g., Federal Communications Commission, The Digital TV Transition: DTV 
Questions, http://www.dtv.gov/consumercorner.html (last visited Oct. 20, 2007) (discussing all of 
the advantages of digital over analog television and explaining the required conversion of all 
broadcast television signals from analog to digital technology in the U.S. on February 17, 2009). 
 150. See generally JOHN ZYSMAN & ABRAHAM NEWMAN, HOW REVOLUTIONARY WAS THE 
DIGITAL REVOLUTION? (2006). 
 151. Dasgupta, supra note 3  (discussing how “digitalization” is not a word and how 
“digitization” has changed everything in our world). 
 152. See PERRITT, supra note 137, at 28. 
As distinct technologies have converged . . . the legal boundaries have eroded.  Cable 
television networks are entering voice and data communications fields.  Telephone 
companies are entering the broadcast video business.  Internet [service] providers are 
beginning to experiment with voice and audio transmission.  Radio licensees are 
engaging in activities that resemble those of wire-based common carriers.  Authors of 
material on the Internet are indistinguishable from publishers. 
Id.  
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previously distinct property classifications such as “goods” and 
“services,”153 and it has blurred the boundaries between numerous 
professions, including advertising, communications, information 
technology, news reporting, and content creation and distribution.154  
Moreover, as discussed above, digital technology is “inherently 
globalizing” as it significantly diminishes peoples’ perception of 
differences in time and physical space.155 
Today, rather than write a letter, we tend to send an email message.  
Rather than physically dropping by a friend’s home for a visit, we tend 
to send an email message or call or “text” that person using our cellular 
telephone.  Few of us read books any more,156 and those of us who do 
are more and more often enjoying digital books.157  Libraries, art 
galleries, and museums are being replaced by digital archives.158  Movie 
producers make more money today from VHS and DVD rentals and 
sales than they do from theater box office sales,159 and on-line movie 
services are even beginning to replace VHS and DVD rentals and sales 
as the movie delivery medium of choice.160  Sales of digital music 
downloads are increasing at a very fast pace while sales of music 
recordings in hard copy format are decreasing.161  Internet blogs are 
replacing newspaper editorials, and many people no longer read a daily 
newspaper.162  Instead, they simply scan on-line news services for the 
 153. See, e.g., Wright, supra note 31, at 762–69 (discussing whether a “movie” should be 
treated as a “good” or a “service” under the WTO trade rules). 
 154. See, e.g., PERRITT, supra note 137, at 28. 
 155. See BARKER, supra note 107, at 167-68. 
 156. One in Four Read No Books Last Year, USA TODAY, Aug. 21, 2007, available at 
http://www.usatoday.com/news/nation/2007-08-21-reading_N.htm. 
 157. Carly Bartkiewicz, Paperless Books Gain Popularity, Find Place at Libraries, SAN DIEGO 
UNION TRIB., Sept. 24, 2006, 
http://www.signonsandiego.com/uniontrib/20060924/news_1m24ebooks.html (discussing how 
books are being read on iPods and other electronic audio devices, because they can hold such large 
data files and yet are still light-weight and easy to carry). 
 158. See, e.g., John Ward Anderson, Officials Unveil Prototype of Massive Digital Library, 
SAN DIEGO UNION TRIB., Oct. 18, 2007, available at 
http://www.signonsandiego.com/uniontrib/20071018/news_1n18digital.html. 
 159. See, e.g., Jon Gertner, Box Office in a Box, N.Y. TIMES, Nov. 14, 2004, available at 
http://www.nytimes.com/2004/11/14/movies/14DVD.html. 
 160. See, e.g., Jacqui Cheng, Hollywood Fretting Over Digital Movie Downloads and 
Declining DVD Prices, ARS TECHNICA, Oct. 1, 2007, 
http://arstechnica.com/news.ars/post/20071001-dvd-markdowns-signal-desperation-in-movie-
industry.html. 
 161. Jennifer LeClaire, Music Downloads Dance into Mainstream with Tenfold Increase, E-
COMMERCE TIMES, Jan. 19, 2005, http://www.ecommercetimes.com/story/39820.html. 
 162. Tom Mohr, Winning Online - A Manifesto, EDITOR & PUBLISHER, Sept. 4, 2006, available 
at http://www.integratedmedia.org/files/Media/022207_457_0015592.pdf (publishing a manifesto 
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major headlines.163  In sum, for a significant percentage of the world’s 
population today, expressing oneself electronically is not just one way of 
expressing oneself – it is the primary way. 
As discussed above, digital technology has also greatly facilitated 
the media conglomerates’ ability to advertise, exhibit, and distribute 
their content offerings to people all over the world.  This terrific boost to 
the mobility of content items in fact allows the media conglomerates to 
access their global customer base on a “24/7/365” basis.  As 
demonstrated above, this has enabled the media conglomerates (and their 
U.S. content subsidiaries in particular) to generate enormous sales of 
their content items and obtain significant shares of many foreign content 
markets.164  Given the ease and speed with which bits and bytes can be 
copied and transmitted across international borders, it is not clear how 
any national government could restrict or limit its nationals’ access to 
foreign digital content, should it wish to do so, short of blocking 
electronic transmission towers inside the country.165  For example, the 
Chinese Government currently is attempting to review and remove 
digital material from internet sites that it considers to be 
inappropriate.166  However, its recent employment of “virtual police” 
that ride on “virtual bikes” across an internet user’s screen when he or 
she accesses particular websites and warn the user that he or she is 
possibly viewing “prohibited content,” seems a clear admission on the 
part of the Government that its “flesh and blood” police are failing in 
their ques 167
In addition, digital technology has significantly enhanced the ability 
of people to copy and transmit content that is copyright-protected 
calling for newspapers to band together to achieve the "the migration to common platforms, and the 
acquisition of the ability to sell top-quality online product to our advertisers.”  The journal stated: 
“Newspapers must win online, or face a future of painful contraction.”). 
 163. Id. 
 164. See supra text accompanying notes 81-109. 
 165. During pro-democracy protests in September 2007, the Government of Myanmar blocked 
its transmission towers after various journalists and media outlets had transmitted digital images of 
the protests and the Government’s brutal response around the globe.  See Chris Boutet, Internet 
Blocked, Bloggers Banned as Myanmar Junta Clamps Down on Information, NAT’L POST, Sept. 28, 
2007, available at 
http://communities.canada.com/nationalpost/blogs/posted/archive/2007/09/28/internet-blocked-
bloggers-banned-as-myanmar-junta-clamps-down-on-information.aspx. 
 166. See, e.g., Edward Cody, For China's Censors, Electronic Offenders Are the New Frontier, 
WASH. POST, Sept. 20, 2007, at A1, available at http://www.washingtonpost.com/wp-
dyn/content/article/2007/09/09/AR2007090901979.html. 
 167. See, e.g., Virtual Police Patrol China Web, BBC NEWS, Aug. 29, 2007, 
http://news.bbc.co.uk/2/hi/asia-pacific/6968195.stm. 
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without the copyright owner’s consent.  In the story at the beginning of 
this article, Mari’s enjoyment of an unauthorized digital recording of a 
new Kenyan band’s live performance provided an example of how easy 
it is to illegally copy and transmit content today.  The recording and 
transmission of bits and bytes can occur simultaneously, and given the 
enhanced transmission speed afforded by digital technology, essentially 
an infinite number of copies can be made in the same time that it takes to 
make just one copy.168  Bootleggers and counterfeiters no longer need 
expensive, bulky recording equipment, large warehouses full of DVDs 
or CDs, printing presses to produce deceptively similar packaging 
materials, or a significant amount of start-up capital.  In most cases, the 
illegal copying and dissemination of copyright-protected content can be 
accomplished in the privacy of one’s home, quickly, easily, and 
inexpensively.  This process is so easy in fact that many people justify 
their counterfeiting activities on the ground that such an easy, 
inexpensive process could not possibly harm the copyright holder.169  Of 
course, both developed and less-developed countries struggle with the 
issue of how to effectively enforce their copyright laws, but the 
developing countries typically are unable to devote significant resources 
to this problem, so that content producers in these countries are 
especially plagued by the piracy of their content.170 
Some commentators argue that the internet in general, and digital 
technology in particular, ultimately will be “the great democratizing 
tool” in human society.171  As indicated above, such technology can 
protect people against the repressive acts of their Government by 
 168. See supra text accompanying notes 137-154. 
 169. See, e.g., B.A. Nilsson, Cracking Down On Computer Counterfeiters, PC-COMPUTING 
MAGAZINE, July 1992, at 188, available at http://www.phrack.org/issues.html?issue=40&id=5 
(“Copying a set of disks is so simple and such a private action that you'd hardly think it's also 
illegal.”). 
 170. See, e.g., Zimbabwe: Use Culture As Economic Development Component, THE HERALD, 
July 21, 2007, http://www.herald.co.zw/inside.aspx?sectid=22089&cat=1&livedate=7/21/2007 
(describing how Zimbabwe’s Vice President Joice Mujuru “noted that as the arts industry continued 
to grow, the sector was plagued by rampant piracy, particularly in music, the visual arts and 
crafts.”); Zimbabwe Think Tank Eyes on Copyright Issue, PEOPLE’S DAILY ONLINE, Dec. 17, 2005, 
http://english.peopledaily.com.cn/200512/17/eng20051217_228843.html; As Zimbabwe Economy 
Melts, Pets are Killed for Food, SAN DIEGO UNION TRIB., Sept. 15, 2007, at A12, available at 
http://www.signonsandiego.com/uniontrib/20070915/news_1n15zimbabwe.html (reporting on the 
desperate financial conditions in Zimbabwe and Zimbabweans’ resorting to slaying their pets in 
order to survive). 
 171. See, e.g., Sam Pitroda, Development, Democracy, and the Village Telephone, HARV. BUS. 
REV., Nov.-Dec. 1993, available at 
http://harvardbusinessonline.hbsp.harvard.edu/hbsp/hbr/articles/article.jsp?articleID=93611&ml_act
ion=get-article&print=true. 
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facilitating the instantaneous transmission of videotaped scenes of such 
acts around the world.  In addition, digital technology unquestionably 
facilitates communication between the less powerful groups within any 
nation as well as the communication and organization of various groups 
all over the world.172  Still, digital technology is available for use by all 
members of society, not just the less powerful and less wealthy, and the 
wealthier and more powerful members of society likely will be able to 
take even greater advantage of this technology. 
For example, in the media world, it is generally acknowledged that 
even a high-quality movie will not generate a significant number of 
viewers or sales unless it is promoted by the producer at great 
expense.173  Furthermore, in order for the advertising of any good or 
service to be effective, the advertiser must be able to reach the intended 
audience, and therefore the most effective advertisements are those 
directed at a “captive audience.”174  For this reason, major movie 
production companies exhibit previews of their other movie offerings 
before the start of the main movie attraction in commercial theaters and 
the media conglomerates use their media channels (such as CNN) to 
advertise their movie offerings (such as Harry Potter and the Order of 
the Phoenix, which was produced by CNN’s sister company, Warner 
Brothers).175  In other words, digital technology may facilitate somewhat 
 172. Buddhist monks who live at the Lingyen Temple in Hangzhou, China, regularly use their 
cellular telephones to make calls and laptop computers to send email messages and access the 
internet.  They are no longer disconnected from the outside world and unconcerned with 
technological matters and the material world.  As it happens, Buddhism is the fastest growing 
religion in Western nations today.  See Bhikku Bodhi, Address at The Necessity for Promoting 
Buddhism in Europe Seminar: Buddhism Comes to the West (July 2, 2000), available at 
http://www.buddhanet.net/budwest.htm.  The digital technology which allows Buddhist monks such 
as those living at the Lingyen Temple to utilize their cell phones, laptops, and the internet and 
connect with the outside world undoubtedly have helped to promote the explosive growth of 
Buddhism in the West.   Mari, in the story at the beginning of this article, was able to enjoy music 
produced by a new band in Kenya, courtesy of the digital recording and transmission of its music, 
and certainly digital technology has indeed served to disseminate such local content items much 
more widely. 
 173. See, e.g., MOTION PICTURE ASSOCIATION, 2007 U.S. THEATRICAL MARKET STATISTICS 6 
(2007), http://www.mpaa.org/2007-us-theatrical-market-statistics-report.pdf (last visited Apr. 3, 
2008) (explaining that the average production cost of a MPAA member’s movie in 2006 was $65.8 
million and the average additional marketing cost of a MPAA member’s movie in 2006 was $34.5 
million). 
 174. See, e.g., Eric Pfannar, At 30,000 Feet, Finding a Captive Audience for Advertising, N.Y. 
TIMES, Aug. 27, 2007, available at http://www.nytimes.com/2007/08/27/business/media/27ad.html. 
 175. See supra text accompanying note 101. 
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the creation of digital content items176 as well as the posting of such 
items on the internet or YouTube.com.  However, given the magnitude 
of digital “content” available on the internet, the mere posting of 
additional content there does not in any way guarantee national content 
producers will be able to divert the  national population’s attention away 
from the media conglomerates’ “play list” to their own. 
III. CULTURAL STUDIES 
A. Cultural Studies as a Discipline 
The field of study dedicated to discovering how “cultures”177 form 
and evolve usually is referred to as “cultural studies,”178 and it is 
referred to as such in this article.  Scholars from a wide range of social 
science disciplines, including, at a minimum, anthropology, psychology, 
political science, economics, sociology, and law, have made 
contributions to this field,179 and, as a result, some commentators argue 
that cultural studies is not a separate scholarly discipline.180  One of the 
main tenets of cultural studies, however, is that cultures have their own 
logic, and their own “specific meanings, rules and practices which are 
not reducible to, or explainable solely in terms of, another category or 
level of a social formation.”181  In particular, contributors to cultural 
 176. For example, one can create fairly decent quality movies with a handheld digital camera 
today.  See, e.g., PC World Staff, Digital Video Cameras, PC WORLD, Sept. 27, 2007, 
http://www.pcworld.idg.com.au/index.php/id;1847886895. 
 177. See infra text accompanying notes 184-200. 
 178. See, e.g., ROSS MURFIN & SUPRYIA M. RAY, THE BEDFORD GLOSSARY OF CRITICAL AND 
LITERARY TERMS 65 (1997); WHAT IS CULTURAL STUDIES? (John Storey ed., 1997).  The general 
field of cultural studies first developed among “New Left” scholars in Britain in the mid-1950s.  By 
that time, a number of scholars from the right wing of the political spectrum (from Matthew Arnold 
to Edmund Burke), however, had also occasionally used this term to describe their analyses of 
social and literary trends.  See, e.g., Richard E. Lee, Cultural Studies as Geisteswissenschaften?  
Time, Objectivity, and the Future of Social Science (1997) (unpublished paper presented at 
American Comparative Literature Association meeting entitled “Literature Between Philosophy and 
Cultural Studies,” Notre Dame, Indiana, available at http://fbc.binghamton.edu/rlcs-gws.htm). 
 179. See, e.g., HENRY JENKINS ET AL., HOP ON POP: THE POLITICS AND PLEASURES OF 
POPULAR CULTURE 14 (2002)  (“One of the great strengths of cultural studies has always been its 
independence from any one discipline, which has allowed cultural studies to bring together scholars 
from many fields.”). 
 180. See, e.g., BARKER, supra note 107, at 5 (“Cultural studies is, and always has been, a 
multi- or post-disciplinary field of inquiry which blurs the boundaries between itself and other 
‘subjects.’  Yet cultural studies cannot be said to be anything.  It is not physics, it is not sociology 
and it is not linguistics, though it draws upon these subject areas.”). 
 181. Id. at 8.  See also DANIEL BELL, THE CULTURAL CONTRADICTIONS OF CAPITALISM 
(1976); CULTURAL ANALYSIS, CULTURAL STUDIES, AND THE LAW: MOVING BEYOND LEGAL 
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studies generally have “waged a battle against economic 
reductionism.”182  Hence, cultural studies scholars maintain that cultural 
studies is indeed a separate academic discipline.183  In this article, 
scholars who have proposed theories on how cultures form and evolve 
are referred to as “cultural theorists” and their theories are referred to 
herein as “cultural theories.” 
As a great many cultural theories have been proposed, these 
theories are organized into six major categories, each of which is 
discussed below.  Then, the major globalization theories are discussed.  
Finally, the implications of cultural studies regarding the international 
trade in content items in general and the WTO rules on content items in 
particular are set forth.  First, though, a few key definitions and concepts 
in cultural studies are explained. 
B. Key Definitions and Concepts in Cultural Studies 
1.  Culture 
To begin with, there may be as many definitions of the word 
“culture” as there are people on the planet.  The famed British cultural 
theorist Raymond Williams, who is considered to be the father of 
cultural studies, once stated that “[c]ulture is one of the two or three 
most complicated words in the English language.”184  In 1952, the U.S. 
cultural anthropologists Alfred Louis Kroeber and Clyde Kluckhohn, in 
their book Culture: A Critical Review of Concepts and Definitions,185 
compiled an extensive history of the term “culture,” and they reported 
REALISM 42 (Austin Sarat & Jonathan Simon eds., 2003) (“As the sociologist William Sewell has 
put it, culture is both a semiotic system with its own logic and coherence and the practices that 
reproduce and contest that system – practices that are contradictory and always in flux.”). 
 182. BARKER, supra note 107, at 8. 
 183. See, e.g., RAYMOND WILLIAMS, KEYWORDS: A VOCABULARY OF CULTURE AND SOCIETY 
87 (1988). Tara Laskowski, Cultural Studies Examines the World with a Critical Eye, THE MASON 
GAZETTE, Feb. 13, 2006, http://gazette.gmu.edu/articles/7869 (“Cultural Studies [at George Mason 
University] brings together many disciplines and yet forms its own academic discipline by looking 
at the big picture and approaching research with a vigor and thoroughness . . . .”).  Some writers 
claim that what unites contributors to the field of cultural studies is their dedication to understanding 
the connection, if any, between cultures and power structures.  See Stuart Hall, Cultural Studies and 
its Theoretical Legacies, in CULTURAL STUDIES 277 (Lawrence Grossberg et al. eds., 1992). 
 184. WILLIAMS, supra note 183. 
 185. ALFRED LOUIS KROEBER & CLYDE KLUCKHOHN, CULTURE: A CRITICAL REVIEW OF 
CONCEPTS AND DEFINITIONS (1952). 
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that, by that time, there were already 164 distinct definitions.186  They 
then added “a further category of 25 additional terms.”187 
According to Kroeber and Kluckhohn’s study, the term “culture” 
was not in common usage until the mid-eighteenth century, when 
German philosophers began to use it in their scholarship.188  Their 
definition of “culture” was “‘a set of attributes and products of human 
societies, and therewith of mankind, which are extrasomatic and 
transmissible by mechanisms other than biological heredity, and are as 
essentially lacking in sub-human species as they are characteristic of the 
human species as it is aggregated in its societies.’”189  The next major 
development in the definition of the term, Kroeber and Kluckhohn 
maintained, occurred in 1871, when E. B. Tylor, in his book Primitive 
Culture,190 defined  “[c]ulture” as “that complex whole which includes 
knowledge, belief, art, morals, law, custom, and any other capabilities 
and habits acquired by man as a member of society.”191  Then, for a 
number of years, the word “culture” was used to refer more narrowly to 
a group’s “high arts,” such as its literature, painting, classical music, and 
dance.192 
Finally, in 1958, Raymond Williams, in an article entitled Moving 
from High Culture to Ordinary Culture, stressed the “ordinariness” of a 
“people’s culture,” insisting that any people’s “culture” includes all of 
the different modes of life for that people, ranging far beyond their 
“high-brow artistic expressions.”193  The specific definition of “culture” 
that he proposed was “a set of distinctive spiritual, material, intellectual 
and emotional features of society or a social group, and that it 
encompasses, in addition to art and literature, lifestyles, ways of living 
 186. ADAM KUPER, CULTURE: THE ANTHROPOLOGISTS’ ACCOUNT 56 (1999). 
 187. A DICTIONARY OF CULTURAL AND CRITICAL THEORY 1 (Michael Payne ed., 2005). 
[hereinafter Payne]. 
 188. Id. 
 189. Id. (quoting KROEBER & KLUCKHOHN, supra note 185, at 284). 
 190. EDWARD B. TYLOR, PRIMITIVE CULTURE 1 (G.P. Putnam and Sons 1920) (1871). 
 191. Id. 
 192. For example, when Matthew Arnold, in his book, CULTURE AND ANARCHY (Oxford 
University Press 2006) (1869), first presented the term “high art” to English readers in 1869, he 
used this phrase interchangeably with “culture.”  Arnold and the British literary critic F. R. Leavis 
are most often credited with the view that “culture” refers only to a society’s creative or imaginative 
“expressions.”  See, e.g., MICHAEL BELL, F.R. LEAVIS (1988).  This view was also manifested in 
American novelist Saul Bellow’s patronizing and ethnocentric assertion that “[W]e will be glad to 
read the Zulu Tolstoy when he comes along . . . .” See, e.g., DAVID THEO GOLDBERG, 
MULTICULTURALISM: A CRITICAL READER 101 (1995). 
 193. See, e.g., Raymond Williams, Moving from High Culture to Ordinary Culture, in 
CONVICTIONS (Norman McKenzie ed., 1958), reprinted in RICHARD WILLIAMS & JOHN HIGGINS, 
THE RAYMOND WILLIAMS READER 11 (2001).  See also Payne, supra note 187, at 4-6. 
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together, value systems, traditions and beliefs.”194  In 1982, UNESCO, 
the international organization which is dedicated, in part, to the 
understanding and preservation of cultures around the world, essentially 
adopted Williams’ definition of “culture,” when it announced that: 
culture may now be said to be the whole complex of distinctive 
spiritual, material, intellectual and emotional features that characterize 
a society or social group.  It includes not only the arts and letters, but 
also modes of life, the fundamental rights of the human being, value 
systems, traditions and beliefs.195 
The Declaration on Cultural Diversity, which was unanimously adopted 
by the UNESCO General Assembly in 2001, incorporated this definition 
of culture:196 
Regardless of the exact definition of “culture” one uses, however, it 
appears that the “culture” of a group of human beings is a set of beliefs 
and practices that defines for them what it means to be human and 
provides them with a “group identity.”  Viewed from the perspective 
of an individual, his or her “culture” is the “emotional glue” that ties 
his or her autonomous personality to a particular group of human 
beings.197  Also, while an adult can simultaneously belong to a number 
of different “concentric cultures” or “alterities,”198 a healthy human 
infant does not emerge with a pre-determined “culture” but rather a 
capacity to learn a special set of cultural norms199 and arguably a need 
to learn the same.200 
2. National Culture 
A “national” culture is “the culture (1) of or relating to a nation or 
 194. See, e.g., Articleworld.org, Culture, http://www.articleworld.org/index.php/Culture (last 
visited Apr. 19, 2008).  
 195. UNESCO, Mexico City Declaration on Cultural Policies, World Conference on Cultural 
Policies (July 26, 1982 – Aug. 6, 1982) at 1, available at 
http://portal.unesco.org/culture/en/files/12762/11295421661mexico_en.pdf/mexico_en.pdf. 
 196. See Declaration, supra note 25. 
 197. See infra text accompanying notes 322-345. 
 198. See, e.g., E.A. POVINELLIE, THE CUNNING OF RECOGNITION: INDIGENOUS ALTERITIES 
AND THE MAKING OF AUSTRALIAN MULTICULTURALISM (2002). 
 199. See infra text accompanying notes 322-345. 
 200. See, e.g., CHI YUE CHIU & YING YI HONG, THE SOCIAL PSYCHOLOGY OF CULTURE 47-66, 
127-56 (2006); CULTURAL PSYCHOLOGY: ESSAYS ON COMPARATIVE HUMAN DEVELOPMENT 
(James W. Stigler et al. eds., 1990); BRUCE LIPTON, THE BIOLOGY OF BELIEF (2005).  See also 
Jeninne Lee-St. John, Sunday School for Atheists, TIME MAGAZINE, Dec. 3, 2007 (describing a 
school where children of atheists are taught ethics). 
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(2) comprising or characteristic of a nationality.”201  A “national 
culture,” in other words, is nothing more or less than the “culture” of 
those specific individuals who together comprise the nation in question.  
Clearly, then, only Peruvians can define “the Peruvian culture” and only 
Italians can define “the Italian culture.”202  A nation, in fact, is largely 
defined by its people’s distinct “culture,” a concept that is reflected in 
the principle of self-determination that is binding on all nations.203  This 
principle is reflected in Article 1.1 of the International Covenant on 
Social and Political Rights (the “Covenant”),204 which states that “[a]ll 
peoples have the right of self-determination.  By virtue of that right they 
freely determine their political status and freely pursue their economic, 
social and cultural development.”205  That is, the principle of self-
determination clarifies that it is a “people” that possesses the right to 
freely determine both its own cultural norms and political status, and its 
chosen political status may or may not be that of a “state” recognized as 
such by other states in the international community.206  Of course, once a 
people has defined itself as a state, then that state would possess the right 
to defend the people’s right to define itself and determine its own 
cultural norms.  To be sure, any particular national culture (like any 
 201. WEBSTER’S NINTH NEW COLLEGIATE DICTIONARY 787 (9th ed. 1989).  Note that a 
“national” culture is distinguished from a “nationalistic” culture.  The latter refers to a 
“consciousness [that] exalt[s] one nation above all others and plac[es] primary emphasis on 
promotion of its culture and interests as opposed to those of other national or supranational groups.” 
Id. at 788. 
 202. To be sure, non-nationals can attempt to portray another nation’s culture.  For example, 
both Sony Pictures Entertainment and Disney’s Buena Vista Division have established film studios 
in India, with the specific purpose of producing movies for the large Indian population to enjoy.  
One reason for this is that U.S. movies currently garner only a 10% share of the Indian movie 
market. See Eric Pfanner, India’s New Cinema Has a Global Script, INT’L HERALD TRIB., May 22, 
2006, available at http://www.iht.com/articles/2006/05/21/yourmoney/movies22.php?page=2.  If 
non-Indians write the stories reflected in these films and non-Indians act in them, they will not be 
“Indian movies” even if they purport to convey “the Indian culture” to Indians. 
 203. ANTONIO CASSESE, SELF DETERMINATION OF PEOPLES: A LEGAL REAPPRAISAL 171-72 
(1999) (“[A]t present the whole world community regards the principle [of self-determination] as of 
such importance as to rank among the norms of jus cogens.”).  Jus cogens, or a peremptory 
principle of general international law, is a “norm accepted and recognized by the international 
community of States as a whole as a norm from which no derogation is permitted and which can be 
modified only by a subsequent norm of general international law having the same character.”  
Vienna Convention on the Law of Treaties art. 53, May 23, 1969, 1155 U.N.T.S. 331, 8 I.L.M. 679. 
 204. International Covenant on Social and Political Rights, GA Res 2200 (XXI), at 52, U.N. 
GAOR, 21 Sess., Supp. No. 16, U.N. Doc. A/6316 (Dec. 16, 1966). 
 205. Id. at art. 1.1. 
 206. See Nicole Itano, Kosovo Albanians Ready to Celebrate Independence, CONTRA COSTA 
TIMES, Feb. 16, 2008, http://origin.contracostatimes.com/nationandworld/ci_8281437 (discussing 
Kosovo’s transition to statehood). 
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other culture) is “an imaginary concept,”207 in the sense that human 
beings are not born speaking any particular language or following any 
particular set of cultural practices.  Furthermore, it must be conceded 
that, as all nations have interacted with each other to some extent, 
voluntarily or involuntarily, since their formation, no nation today can 
lay claim to possessing a “pure” or “original” national culture. 
A couple of examples will elucidate this last point.  During his non-
violent protest against the British rule of India, Mahatma Gandhi often 
complained that the British were ruining the “native Indian culture” by 
importing cheap rugs that competed with India’s native rug industry.208  
However, India itself had stolen its “native rug industry” from Persia.209  
Similarly, the Ndebele in South Africa adorn their garments with what 
they describe as their “native jewelry.”210  This jewelry, however, 
incorporates beads imported from Czechoslovakia and has done so since 
the early nineteenth century.211  In short, the national culture of any 
country at any point in time consists of those beliefs and practices that 
the nationals in question ascribe to and follow, and some of those beliefs 
and practices certainly may have originated in other nations. 
In light of the above, when speaking of any national culture, one 
technically should always refer to a specific time period.  For example, 
the statement that one is attempting to preserve “the Tanzanian culture 
circa 2001” is meaningful, but the statement that one is attempting to 
preserve “the Tanzanian culture” is not.  In this article, when referring to 
the EU Group nations’ desire to “preserve their national cultures,” what 
is meant is simply these nations’ desire to ensure that their own nationals 
are able to define themselves and determine their own cultural norms. 
C. Generally-Accepted Principles in Cultural Studies 
1. No culture is static. 
Cultural theorists agree that every culture evolves, even if no one 
from within the culture has contact with anyone from the outside and no 
 207. See BENEDICT ANDERSON, IMAGINED COMMUNITIES: REFLECTIONS ON THE ORIGINS AND 
SPREAD OF NATIONALISM (1991). 
 208. TYLER COWEN, CREATIVE DESTRUCTION: HOW GLOBALIZATION IS CHANGING THE 
WORLD’S CULTURE 39 (2002). 
 209. Id. at 38-43, 64. 
 210. Id. at 8. 
 211. Id. 
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one from outside the culture is permitted to join it.212  This occurs 
because “cultures” are formed, altered, and retained in the minds of 
human beings,213 and the human beings constituting any particular 
culture change, as old members die and new members are born. 
2. Cultures are transmitted and reinforced through the group’s 
participation in shared practices. 
Cultural theorists agree that a group’s culture is transmitted to new 
members and reinforced for all members through the group’s 
participation in a series of shared practices.214  These practices serve to 
inform or remind the group what is “meaningful” for them, build a sense 
of common identity, and distinguish the group from other people.215 
3. There are three main approaches to cultural confrontation. 
Cultural theorists agree that when two or more distinct cultures 
interact, they are likely to clash with each other, experience significant 
change, or both.  They disagree, though, over whether the cultures are 
more likely to clash with each other or amend their cultural norms.  
There are three main “cultural confrontation approaches.”  The first 
theory, referred to as “cultural mixing” or “hybridization,” maintains 
that separate cultures will mix together relatively easily and ultimately 
form one or more new hybrid cultures.216  The second theory, referred to 
as “cultural convergence,” posits that the different cultures will be 
subsumed into one common culture.217  The third theory, referred to as 
“cultural differentialism,” postulates that the members of the different 
cultures will cling stubbornly to their own traditions and engage in a 
series of clashes with each other aimed at preserving their own cultural 
norms.218  Some cultural theorists, such as U.S. anthropologist Alfred 
 212. See PHILLIP D. CURTIN, THE WORLD & THE WEST: THE EUROPEAN CHALLENGE AND THE 
OVERSEAS RESPONSE IN THE AGE OF EMPIRE 73 (2000); WILLIAM A. HAVILAND, CULTURAL 
ANTHROPOLOGY 403 (1993). 
 213. See UNESCO, UNESCO Constitution Preamble, para. 2, available at 
http://www.icomos.org/unesco/unesco_constitution.html (last visited Feb. 18, 2008) (providing that 
“since wars begin in the minds of men, it is in the minds of men that the defenses of peace must be 
constructed[.]”).  See also infra text accompanying notes 316-345. 
 214. SHINOBU KITAYAMA & DOV COHEN, HANDBOOK OF CULTURAL PSYCHOLOGY 64 (2007). 
 215. Id. at 77-78. 
 216. JAN NEDERVEEN PIETERSE, GLOBALIZATION AND CULTURE 41-58 (2004). 
 217. Id. 
 218. Id. 
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Kroeber,219 simply maintain that the culture of a group is likely to 
change when the group confronts one or more other distinct cultures, but 
they don’t predict a specific pattern or pace of cultural change.220  
Finally, some theorists predict that both conflict and change will occur, 
either in a sequential or cyclical order.221 
4. Social conflict is most likely to occur when a group’s cultural 
norms change significantly and abruptly. 
A number of cultural theorists have noted that an abrupt and 
significant alteration in a society’s cultural norms will often cause great 
social unrest.222  In fact, the term “culture shock” has been used to 
describe the sensation that many human beings perceive when their 
“way of life” or “culture” changes dramatically with little warning.223  
Psychologists explain that individuals in such a society are experiencing 
an identity crisis and they are engaging in conflict, or “acting out.”224 
 219. Kroeber was an anthropology professor at U.C. Berkeley for several years.  He conducted 
a number of field studies on how various cultures fared when they were forced to interact with 
another culture, and he studied one particular California Indian tribe extensively.  See Payne, supra 
note 187, at 285 (discussing Kroeber’s work). 
 220. See, e.g., MALCOLM MARGOLIN, THE OHLONE WAY: INDIAN LIFE IN THE SAN 
FRANCISCO-MONTEREY BAY AREA 1-4 (1978) (discussing Kroeber’s research illustrating that the 
“Ohlone people” had lived in the same way for hundreds, perhaps thousands, of years prior to their 
confrontation with European explorers). 
 221. For example, “social conflict theory,” which arises out of Marxism, contends that social 
evolution is, in fact, a direct result of class conflict.  This theory contends that the various economic 
classes in a capitalist society will necessarily engage in conflict, which ultimately will result in great 
cultural change and evolution of the society to the next phase of its economic development.  Karl 
Marx himself called this continual and inevitable social conflict in a capitalist society “the 
dialectical imperative.”  See, e.g., Louis Althusser, Ideology and Ideological State Apparatuses 
(Notes Toward Investigation), in LENIN AND PHILOSOPHY (David J. Romagnolo ed., Ben Brewster, 
trans., 1971), available at http://www.marx2mao.com/Other/LPOE70ii.html. 
 222. See, e.g., GEOFFREY HURD, HUMAN SOCIETIES: AN INTRODUCTION TO SOCIOLOGY 227 
(1986) (“Culture conflict and anomie, then, typically accompany rapid social change and also arise 
whenever individuals move between widely divergent societies.”). 
 223. See Kalvero Oberg, Cultural Shock: Adjustment to New Cultural Environments, in 7 
PRAC. ANTHROPOLOGY 177-82 (1960) (discussing an account of his speech to the Womens’ Club of 
Rio de Janeiro on April 3, 1954, in which he proposed the four stages of culture shock still used 
today).  See also ALVIN TOFFLER, FUTURE SHOCK (1984) (describing the identity crisis, alienation, 
and social upheaval that can result when a people cannot psychologically absorb all of the many 
cultural changes that are occurring during a period of rapidly escalating cultural changes). 
 224. See, e.g., Adelaide M. Johnson & Stanislaus A. Szurek, The Genesis of Antisocial Acting 
Out in Children and Adults, 21 PSYCHOANALYTIC QUARTERLY 323-43 (1952).  Similarly, various 
psychological theories posit that when an individual loses his or her “identity,” say, following a 
divorce, he or she will tend to “act out” in an attempt to establish a new identity and thereby achieve 
psychological stability.  See ABIGAIL TRAFFORD, CRAZY TIME: SURVIVING DIVORCE AND 
BUILDING A NEW LIFE 166 (1992).  Furthermore, abusers in abusive relationships typically are 
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5. The most effective method of maintaining a group’s distinct 
culture is to isolate the group from other cultures. 
The field of cultural studies teaches that the most effective method 
of maintaining a group’s cultural norms is to isolate the group from other 
cultures.225  Throughout history, numerous group leaders have 
implemented isolationist policies designed to prevent cultural change.  
Such policies typically include the prohibition against crossing physical 
barriers, the banning of communication devices which would expose 
members to alien cultural norms, and severe punishments, such as 
“shunning,”226 imposed for the violation of important cultural norms, 
especially the prohibition against contact with the outside world.227  The 
described by psychologists as individuals who possess an inflated but unstable sense of self- 
importance, and they engage in abusive, controlling behaviors when they sense a real or perceived 
threat to their self-esteem.  That is, their belittling, humiliation, and domination of others enables 
them to regain their sense of self-esteem, but only until they suffer the next real or perceived threat 
to their self-esteem.  See generally HEINZ KOHUT, THE ANALYSIS OF THE SELF: A SYSTEMATIC 
APPROACH TO THE PSYCHOANALYTIC TREATMENT OF NARCISSISTIC PERSONALITY DISORDERS 
(1971) (positing that children need to idealize admired figures, then have their self-worth reflected 
back to them, or they risk narcissism, or an inflated sense of self, which masks unstable self-
esteem). 
 225. See, e.g., Bradford Pazant, The Gullah Culture, http://www.ncat.edu/~pazantb/ (last 
visited Dec. 10, 2007) (“The isolation of the islands and the large numbers of slaves meant that the 
influence of American White culture upon African and slave culture was minimal.”). 
 226. For example, within the Catholic religion, members of the faith who gravely violate its 
norms are “ex-communicated” from the Catholic Church.  See CATHOLIC CHURCH, CATECHISM OF 
THE CATHOLIC CHURCH 1463 (1995).  Similarly, within the Jehovah’s Witnesses religion, members 
who violate its tenets are “disfellowshipped.”  See Jehovah’s Witnesses: Frequently Asked 
Question, http://www.jw-media.org/beliefs/beliefsfaq.htm (last visited Dec. 10, 2007).  “Shunning 
practices” are, in fact, a method of enforcing cultural norms employed by many social groups.  
Members of the U.S. military, for example, are “dishonorably discharged” from the military for 
violating various military protocols.  See Military.com, Military Law Overview, 
http://www.military.com/benefits/legal-matters/military-law-overview (last visited Mar. 30, 2008).  
For a general discussion of the social practice of “shunning,” see Jeffrey Kluger, What Makes Us 
Moral, TIME MAGAZINE, Dec. 3, 2007, at 58. 
 227. National leaders intent on maintaining their populations’ strict adherence to prescribed 
cultural norms, such as Kim Jong-il, the current leader of North Korea, and General Than Shwe, the 
current leader of the military junta ruling Myanmar, have often engaged in such isolationist policies.  
See, e.g., David Wallechinsky, Should We Be Afraid of North Korea?, PARADE MAGAZINE, Nov. 
25, 2007, at 6, 8. 
To retain a strong hold, Kim Jong-il has sequestered his citizens from the world.  Cell 
phones are illegal – mine was confiscated on arrival and returned to me when I left the 
country.  Regular people cannot access the internet, and newspapers consist of state 
propaganda.  Radios and TVs receive only government channels (security forces enter 
homes to make sure this is so). ‘North Korea is the most isolated country in the world,’ 
says Selig Harrison, director of the Center for International Policy’s Asia program, who 
has been to North Korea 10 times. 
Id.; Stephen Kaufman, Protest Images from Myanmar, THE INDEPENDENT (Dhaka, Bangladesh), 
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Amish, who follow a branch of the Quaker religion, and the 
Fundamentalist Latter Day Saints (FLDS), a fundamentalist Mormon 
sect, are modern-day examples of religious groups in the U.S. that 
maintain their cultural norms in large part by enforcing just such 
isolationist policies.228 
D. Major Categories of Cultural Theories 
To repeat, various intellectual branches of cultural theory are 
organized in this article into six broad categories, each of which is 
described below.229  As will become apparent, these categories overlap 
in several respects.  In addition, many more theorists, each adding his or 
her nuance to the particular theoretical category being discussed, could 
have been mentioned as contributors.  For the purposes of this article, 
Nov. 26, 2007, http://www.theindependent-bd.com/details.php?nid=64694. 
Media coverage of the pro-democracy protests in Myanmar depended largely on the 
bravery and technical know-how of the country's few citizens who had access to the 
Internet and cellular phones. However, Myanmar's military rulers also showed the 
challenges bloggers and other citizen journalists face under authoritarian regimes when 
they effectively isolated the country from outside observers by shutting down Internet 
service providers (ISPs) and cell phone towers. 
Id. 
 228. The Amish tend to live on isolated farms, and they are forbidden to possess or use 
communication devices such as televisions, telephones, and the internet, which would expose them 
to the outside world.  See Howard Rheingold, Look Who’s Talking, WIRED, Jan. 1999, 
http://www.wired.com/wired/archive/7.01/amish_pr.html.  In addition, they engage in a practice 
literally known as “shunning,” in which a member of the group who has violated church law is 
“shunned” or ostracized by the rest of the group.  See CAROL WEISBROD, EMBLEMS OF PLURALISM: 
CULTURAL DIFFERENCES AND THE STATE 65-68, 173 (2002).  See also, e.g., The Faith of the Amish 
of Lancaster County, PA, http://www.800padutch.com/amishfaith.shtml (last visited Apr. 4, 2008).  
Similarly, most followers of the Fundamentalist Latter Day Saints (FLDS) religion live on isolated 
farms in Hildale, Utah, Colorado City, Arizona and Bountiful, British Columbia.  See generally JON 
KRAKAUER, UNDER THE BANNER OF HEAVEN (2004).  Like the Amish, the FLDS members are 
prohibited from using modern communication devices and their exposure to the outside world is 
strictly controlled by FLDS leaders.  Id.  Desertion from the sect is punished severely, with 
punishment often being exacted on family members left behind.  Id.  Deserters from the FLDS have 
even been murdered.  Id. 
 229. Other writers have used similar categories of cultural theories.  See, e.g., BARKER, supra 
note 107, at 11-24; JOHN STOREY, CULTURAL THEORY AND POPULAR CULTURE: AN INTRODUCTION 
vii – ix (2006).  I have not included a section on Marxist cultural theory.  This is because Marx’s 
view of culture is widely accepted by cultural theorists today as being too simplistic.  In a nutshell, 
Karl Marx contended that the “culture” of a society will always reflect and promote the cultural 
values of the more powerful economic classes in that society and furthermore that any work of art or 
other cultural product is largely a product of the creator’s economic class, or more specifically, his 
or her specific relationship to the means of production.  See, e.g., Payne, supra note 187, at 327, 330 
(quoting KARL MARX & FREIDRICH ENGELS, THE GERMAN IDEOLOGY 47-51 (1970) [hereinafter 
MARX]). 
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however, it is sufficient to explain the significant contributions and 
distinguishing features of the major strains of cultural theory. 
1. Structuralism 
The Swiss linguist Ferdinand de Saussure230 is credited with first 
proposing the theory of structuralism, which maintains that the 
“meaning” or “culture” of a group of people is a completely 
manufactured concept rather than the result of peoples’ experiences.231  
In particular, for structuralists, all religions, philosophies, and beliefs are 
merely “constructs” which people devise rather than “truths” which they 
“divine” or “find.”232  Structuralists hold that “meaning” for a group of 
people is created and revealed by “stable structures of difference” 
contained in their language (including non-verbal forms of language).233  
Such “structures of difference” include, for example, “binary word 
groups,” such as “black to mean the opposite of white,” “cooked to mean 
the opposite of raw,”234 and “boy to mean the opposite of girl,” which 
serve to mark “insiders” and “outsiders” and create a sense of group 
identity.235  This insider/outsider perspective apparently helps 
individuals to build firm emotional boundaries and accept the complex 
world around them.236  In order to discern the meaning or culture of any 
group of human beings, Saussure advocated application of what he 
called “the science of signs and symbols” (today usually referred to as 
“semiotics”).237  Someday, he hoped that semiotics would develop to the 
 230. See, e.g., FERDINAND DE SAUSSURE, COURSE IN GENERAL LINGUISTICS (1998).  This 
work actually was written by de Saussure’s colleagues, based upon his notes, and published in 1916, 
three years after his death.  BARKER, supra note 107, at 448. 
 231. SAUSSURE, supra note 230, at 76; BARKER, supra note 107, at 15.  The general concept of 
“manufactured meaning” dates back to at least the sociologist Emile Durkheim, when he referred in 
his 1895 work entitled Rules of the Sociological Method to “‘social facts’ which are socially 
constructed, culturally variable and sui generis of particular consciousness.”  Id. at 15 (quoting 
EMILE DURKHEIM, THE RULES OF SOCIOLOGICAL METHOD 134 (Steven Lukes, ed., W.D. Halls, 
trans., 1982)). 
 232. INGER FURSETH & PĂL REPSTAD, AN INTRODUCTION TO THE SOCIOLOGY OF RELIGION: 
CLASSICAL AND CONTEMPORARY PERSPECTIVES 72-73 (2006); Payne, supra note 187, at 516. 
 233. REPRESENTATIONS: CULTURAL REPRESENTATIONS AND SIGNIFYING PRACTICES 31 
(Stuart Hall, ed., 2003) [hereinafter Hall]. 
 234. See, e.g., CLAUDE LEVI-STRAUSS, THE RAW AND THE COOKED 1 (University of Chicago 
Press 1983) (1969). 
 235. SAUSSURE, supra note 230, at 51; Hall, supra note 233, at 20, 50. 
 236. See infra text accompanying notes 320-322.  At the same time, the insider/outsider 
perspective afforded by one’s culture can also obscure the diversity of a foreign culture and 
exaggerate the diversity of one’s own.  See supra text accompanying note 80. 
 237. SAUSSURE, supra note 230, at 88.  Note that Saussure himself called this science 
“semiology.”  Id. 
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point where it could explain both the exact differences between, and the 
commonalities among, all human cultures.238 
The Belgian-born French anthropologist and sociologist Claude 
Levi-Strauss239 is the next most well-known proponent of structuralism.  
He applied Saussure’s theories and extended structuralist theory in his 
analysis of the myths of various unrelated South American indigenous 
societies.240  He found that all of these myths contained recurring binary 
narrative patterns, such as male/female, animal/human, good/bad, 
order/chaos, and desire/responsibility,241 which patterns both he and 
Saussure held were rooted in the biology and binary (“left brain/right 
brain”) neural network structure of the human brain.242  Structuralists’ 
main contribution to cultural theory is the view that people create 
“cultures” though language and, in fact, a person’s “culture [i]s like a 
language”243 that is deeply embedded within his or her psyche as well as 
physical brain structures.244 
Structuralists are “non-reductionists,” in the sense that they believe 
cultures can be understood only in terms of language structures and are 
not explainable by reference to any other factor, such as power 
relationships or economic classes.245  They are also “essentialists” in that 
they maintain that any language, and hence by analogy any culture, 
possesses a “stable meaning” or “stable essence.”246 Structuralists tend 
to steer clear of making any prediction regarding cultural change or 
cultural confrontation,247 although the general theory of structuralism 
implies that cultures are likely to mix well together, given that 
structuralism posits that cultures are only social constructs and 
structuralism does not explicitly maintain that individuals’ autonomy 
regarding their cultural choices can be influenced by others.  In sum, 
structuralism is best viewed as a set of tools which other cultural 
 238. Id. 
 239. LEVI-STRAUSS, supra note 234. 
 240. Id. 
 241. Id. at 78, 134, 248; STOREY, supra note 229, at 90. 
 242. CLAUDE LEVI-STRAUSS, THE SAVAGE MIND 158-59 (1966); Payne, supra note 187, at 
513-14.  See also Peter Connolly, Hypnotic Dimensions of Religious Worldviews, 3 DISKUS 1, 19 
(1995). 
 243. BARKER, supra note 107, at 16. 
 244. CLAUDE LEVI-STRAUSS, THE SAVAGE MIND 158-59 (1966); Payne, supra note 187, at 
513-14.  See also Peter Connolly, Hypnotic Dimensions of Religious Worldviews, 3 DISKUS 1, 19 
(1995). 
 245. BARKER, supra note 107, at 16. 
 246. Id. at 19. 
 247. ANDREW EDGAR & PETER SEDGWICK, CULTURAL THEORY: THE KEY CONCEPTS 294-98, 
383 (2002). 
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theorists can apply in their own scholarship and research (and many 
have done so),248 rather than a theory of cultural evolution per se.249 
A number of scholars have criticized various aspects of 
structuralism.250  Some, for example, have disagreed with 
structuralism’s claim that languages contain stable structures from which 
the stable meaning or stable essence of a group can be ascertained, and 
some of these scholars have developed a refinement of structuralism 
known as post-structuralism.251  A number of other scholars have also 
disagreed with the structuralist premise that individuals do not actively 
create their cultures but merely absorb them, and some of these scholars, 
including Raymond Williams, proposed the theory of culturalism as a 
reaction to structu 252
2. Post-Structuralism 
Post-structuralists agree with structuralists that any group’s 
“culture” is a completely manufactured concept that is created through 
“relations of difference” incorporated into their language.253  Post-
structuralists differ from structuralists, however, in their insistence that 
the culture of any group nonetheless cannot be ascertained with certainty 
from an analysis of its language.254  This is the case, according to post-
structuralists, because a group’s language itself is an ever-evolving 
concept, with each relationship of difference always being redefined 
itself.255  Thus, post-structuralists are “anti-essentialists,” meaning that 
they maintain that there is no stable concept of any individual or group 
culture.256  As post-structuralist Emmanuel Levinas explained his and 
other post-structuralists’ view, “[t]o seize by inventory all the contexts 
of language and all possible positions of interlocutors is a senseless task.  
Every verbal signification lies at the confluence of countless semantic 
rivers.”257  “Post-structuralism” as a term signifies a refinement of 
 248. See, e.g., Sue Tiefenbrun, The Semiotics of Women’s Human Rights in Iran, 23 CONN. J. 
INT’L L. 1 (2007).  See also generally Bruner, supra note 18, at 17. 
 249. BARKER, supra note 107, at 17. 
 250. See, e.g., EDGAR & SEDGWICK, supra note 247, at 383. 
 251. See infra text accompanying notes 251-267. 
 252. See infra text accompanying notes 268-275. 
 253. STOREY, supra note 229, at 98–101. 
 254. Id.; Payne, supra note 187, at 513–17, 436–37; BARKER, supra note 107, at 17–19, 446; 
EDGAR & SEDGWICK, supra note 247, at 298–304. 
 255. See supra note 254 and accompanying text. 
 256. BARKER, supra note 107, at 19; EDGAR & SEDGWICK, supra note 247, at 302. 
 257. EMMANUEL LEVINAS, SIGNIFICATION AND SENSE, HUMANISM OF THE OTHER 11 (2005).  
A number of other scholars have elaborated upon the concept of continually shifting meanings.  
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structuralism,258 and a number of post-structuralists, including, for 
example, Jacques Derrida and Roland Barthes, initially were 
structuralists.259 
Post-structuralists nonetheless agree with structuralists that a 
group’s language can contain valuable indicators of what is meaningful 
for a group at a particular point in time.260  In fact, post-structuralists 
maintain that any group’s culture is largely formed and transmitted 
through its “discursive practices” and hence much can be learned about 
the culture of a group by analyzing such practices.261 
For Michel Foucault, a French psychologist and social philosopher 
from whom the field of cultural studies derives its usage of the term, 
“discourse”  
‘unites’ both language and practice. . . . [In particular,] [m]aterial 
objects and social practices are then given meaning or ‘brought into 
view’ by language and thus discursively formed.  Discourse constructs, 
defines and produces the objects of knowledge in an intelligible way 
while excluding other forms of reason as unintelligible.262   
Foucault himself devoted much of his career to studying how groups 
utilize language not only to understand their world but also to control 
it.263  He studied how a society’s definitions of such conditions as 
“insanity,” “mental illness,” and “criminality” can help clarify 
complicated concepts and thereby enhance human understanding, but at 
the same time the power of any language to accurately represent reality 
is limited and accordingly, language, intentionally or unintentionally, 
can also obscure deeper understanding.264 
Foucault is also well-known among post-structuralists for 
theorizing how power and culture are interrelated in a society.265  He did 
not maintain that any particular group always disproportionately 
influences a society’s cultural norms, but he did hold that cultural norms 
Julia Kriteva, for example, called this “intertextuality.”  Payne, supra note 187, at 258, 284 (citing 
Julia Kristeva, Word, Dialogue and Novel, in THE KRISTEVA READER (Toril Moi ed., Alice Jardine, 
Thomas Gora & Leon Roudiez trans., 1967)). 
 258. BARKER, supra note 107, at 95, 101. 
 259. Payne, supra note 187, at 513–16. 
 260. MADAN SARUP, AN INTRODUCTORY GUIDE TO POST-STRUCTURALISM AND 
POSTMODERNISM 8-10 (1993). 
 261. Id. 
 262. BARKER, supra note 107, at 439, 101–03, 118–19 (defining Foucault’s concept of 
“discourse” and citing  MICHAEL FOUCAULT, THE ARCHAEOLOGY OF KNOWLEDGE (1972)). 
 263. Id. at 101–05; STOREY, supra note 229, at 101. 
 264. See supra note 263; see also PAYNE, supra note 187, at 203. 
 265. STOREY, supra note 229, at 101–04; BARKER, supra note 107, at 101–05. 
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develop under certain historical and material conditions.266  More 
specifically, he asserted that knowledge and power are always positively 
related to each other, meaning that those people who possess more of 
what that society considers to be “knowledge” will also possess more 
power within that society.267  Moreover, he asserted that people utilize 
language to create “knowledge” and therefore what passes for 
“knowledge” in any society is also a manufactured concept to a 
significant extent.268  In particular, he warned that scholars must always 
be alert for ways in which various sub-groups in a larger society may 
have utilized “language” and “knowledge” to control and subjugate 
others in the society.269 
In short, post-structuralists maintain that a group’s culture is merely 
a construct that is fashioned by language and knowledge.  That is, like 
structuralists, post-structuralists posit that individuals are not actively 
engaged in creating “meaning” based on their lived experiences.  In 
addition, post-structuralists following Foucault’s power/knowledge 
axiom maintain that a sub-group’s “power” in a society is positively 
related to its understanding of, and ability to influence, the group’s 
“language” and “knowledge.” 
3. Culturalism 
“Culturalism” is most notably associated with Raymond Williams, 
who offered this cultural theory in opposition to structuralism and post-
structuralism.270  As stated earlier, Williams advocated for a 
comprehensive understanding of a group’s “culture” and insisted that 
any group’s culture includes all aspects of its way of life, not just its 
“high arts.”271  Other major contributors to the theory of culturalism 
include Richard Hoggart272 and Edward Thompson.273  In sharp contrast 
to structuralism and post-structuralism, culturalism maintains that people 
are actively engaged in constructing “shared meaningful practices” for 
themselves.274  For example, culturalists would be likely to maintain that 
 266. BARKER, supra note 107, at 101. 
 267. Id. at 101–05. 
 268. Id. at 103. 
 269. Id. at 102. 
 270. Id. at 14-15; see also STOREY, supra note 229, at 34–37. 
 271. See supra text accompanying notes 193-196. 
 272. See, e.g., RICHARD HOGGART, THE USES OF LITERACY (1998); see also STOREY, supra 
note 229, at 34–37 (discussing Hoggart’s work, among others). 
 273. See, e.g., E. P. THOMPSON, THE MAKING OF THE ENGLISH WORKING CLASS (1991). 
 274. BARKER, supra note 107, at 438. 
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customary drinking of red wine with the evening meal could very well 
be based on a group’s true appreciation of the wine’s medicinal benefits, 
the flavors the wine brings out in local foods, or the prevalence of red 
grapes grown in the local area, rather than a successful advertising 
campaign conducted by red wine merchants.  At the same time, 
culturalists agree that historical and material processes can influence a 
group’s cultural norms.275 
In sum, culturalists believe that people are consciously involved in 
producing “meaning” from their everyday, lived experiences.  They also 
maintain that people can exercise a fair degree of free will in 
determining what is meaningful to them but their perception of 
“meaning” can be influenced to a large degree by others.276  A number 
of culturalists, (including Williams and Thompson) have contended 
more specifically that the dominant class in any society is likely to be 
able to disproportionately influence both the cultural traditions and the 
cultural records of the society.277  The “material culturalism” 
propounded by this contingent of culturalists is essentially 
indistinguishable from critical theory, discussed immediately below. 
4. Critical Theory 
Critical theory originated as an interdisciplinary study launched by 
the German social philosopher Max Horkheimer and practiced by 
members of what was called “the Frankfurt School”278 for the specific 
purpose of “bringing scientific research to bear on Marx’s theory of 
social change.”279  Accordingly, critical theory was strongly allied with 
Marxism initially.280  Today, there are numerous descriptions and 
branches of critical theory,281 but with respect to cultural theory, critical 
theory generally advocates that any communication and any cultural 
norm of a society – including, for example, a culinary practice, a moral 
code, a theory of government, or a law – should always be “critically 
 275. Id. at 15; Payne, supra note 187, at 123 (citing RAYMOND WILLIAMS, Base and 
Superstructure in Marxist Culture Theory, in PROBLEMS IN MATERIALISM AND CULTURE (1980)). 
 276. Payne, supra note 187, at 118. 
 277. BARKER, supra note 107, at 15; see also STOREY, supra note 229, at 36. 
 278. The Frankfurt School refers to a group of German intellectuals at the Institute for Social 
Research at the University of Frankfurt.  The Institute was opened in 1923, moved to Columbia 
University in New York City after Hitler came to power in 1933, and then moved back to Germany 
in 1949.  STOREY, supra note 229, at 49. 
 279. Payne, supra 187, at 118. 
 280. See, e.g., DAVID HELD, INTRODUCTION TO CRITICAL THEORY 180–81 (1980); BARKER, 
supra note 107, at 197. 
 281. See, e.g., EDGAR & SEDGWICK, supra note 247, at 90–94; Payne, supra note 187, at 122. 
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assessed” to determine how various material factors may have 
influenced its development or adoption.282  In performing such critical 
analyses of communications and texts, critical theorists have relied very 
often on structuralist and post-structuralist theories of language.283  In 
particular, they hold that the role played by the more powerful groups in 
a society’s adoption of any particular cultural norm should always be 
carefully analyzed,284 but they reject Marx’s strict economic 
reductionism.285 
The “critical assessment” to which critical theorists refer is based 
on their belief that a human being possesses at least some capacity to 
“stand apart” or “step back” from his or her culture in general and “see 
the truth” of any given situation.286  This belief is based on the Kantian 
philosophy of “self-knowledge” and psychoanalytical theories 
(discussed below) positing that a portion of the human mind is capable 
of rational thought.287 
Critical theorists emphasize more so than other cultural theorists 
that the more powerful groups’ control of popular culture items288  
 282. See, e.g., Payne, supra note 187, at 122–24.  Critical theorists also maintain that any 
social science theory - including a theory regarding cultural formation and evolution - should be 
critically analyzed to assess how the theorist’s theoretical approach might have been influenced by 
his or her biases.  See, e.g., id. at 119.  Critical theorists assert that Edward Said’s works clarified 
the need for social science scholars to disclose their own premises and biases.  In his most famous 
works, Orientalism (1979) and Culture and Imperialism (1993), Said demonstrated how numerous 
social science disciplines, including critical theories as they had been applied to date, had failed to 
expose colonialism and imperialism as inherently exploitative arrangements between very powerful 
Western nations and much less powerful countries.  See generally VALERIE KENNEDY, EDWARD 
SAID: A CRITICAL INTRODUCTION (KEY CONTEMPORARY THINKERS) (2000).  In particular, Said’s 
works revealed how intellectuals across the various fields of study had failed to grasp how the 
Western powers had used an ideology based on innocuous-sounding concepts such as 
“individualism” and cultural constructions such as “the Oriental” to justify their exploitation of the 
less powerful nations.  Id.  Today, most, if not all, of the social science disciplines have 
incorporated a critical reasoning component.  For example, application of critical theory to the legal 
field is referred to as “critical legal theory.”  See, e.g., Andrew Altman, Legal Realism, Critical 
Legal Studies, and Dworkin, 15 PHIL. & PUB. AFF. 221 (1986). 
 283. EDGAR & SEDGWICK, supra note 247, at 91. 
 284. Raymond Williams, The Analysis of Culture, in JOHN STOREY, CULTURAL THEORY AND 
POPULAR CULTURE: A READER 39 (2006); RAYMOND WILLIAMS, CULTURE AND SOCIETY: 1780-
1950 313 (1963); see also Payne, supra note 187, at 122–24 (discussing “cultural materialism”); 
BARKER, supra note 107 at 60–63. 
 285. Payne, supra note 187, at 122–24. 
 286. Id. at 118 (“[C]ritical theory is an offspring of the Kantian tradition of thought that prizes 
self-knowledge.”). 
 287. Id.; see also STOREY, supra note 229, at 49; EDGAR & SEDGWICK, supra note 247, at 150. 
 288. Popular culture is defined as “the culture that appeals to, or that is most comprehensible 
by, the general public.” EDGAR & SEDGWICK, supra note 247, at 285. 
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(including advertisements289) and the mass media channels290  should be 
subjected to special scrutiny in any study of cultural change,291 as such 
items and the media channels are especially effective conveyors of 
cultural norms.292  The adage “[h]e who controls the media, controls the 
masses” could be used to describe this particular facet of critical 
theory.293  Critical theorists Antonio Gramsci, Theodor Adorno, and 
Max Horkheimer are most commonly credited with this emphasis on the 
media and popular culture.294  Adorno and Horkheimer, in their 1979 
essay entitled The Culture Industry – Enlightenment as Mass 
 289. For example, specific advertisements may have the effect of a viewer desiring a particular 
product that he or she has never thought about or desired previously.  Critical theorists have argued 
that this phenomenon of “engineered demand” for various products and services is an important tool 
for understanding how a “materialistic mentality” and capitalist cultural norms generally become 
adopted throughout a society.  See, e.g., John Harms & Douglass Kellner, Toward A Critical Theory 
of Advertising, http://www.uta.edu/huma/illuminations/kell6.htm (last visited Dec. 15, 2007).  In 
addition, critical theorists believe that how various groups in society are portrayed in mass media 
products by the advertising industry is also a very important method of conveying cultural norms 
throughout a society.  For example, in almost all cases throughout the mass media, women rather 
than men are depicted in advertisements regarding various cleaning products for the home.  See, 
e.g., RICHARD A. LIPPA, GENDER, NATURE, AND NURTURE 143 (2001).  This fact, critical theorists 
would maintain, certainly could help to explain why many men in the U.S. still appear to believe 
that housecleaning is a task reserved exclusively for females, even though 67.2% of U.S. women 
now also work outside of the home. See U.S. Census 2006, 
http://factfinder.census.gov/servlet/STTable?_bm=y&-qr_name=ACS_2006_EST_G00_S2301&-
geo_id=01000US&-ds_name=ACS_2006_EST_G00_&-_lang=en&-redoLog=false (last visited 
Apr. 8, 2008). 
 290. The term “mass media” refers to “those institutions that produce and distribute 
information and visual and audio images on a large scale.” EDGAR & SEDGWICK, supra note 247, at 
224. 
 291. See BARKER, supra note 107, at 66. 
 292. In this regard, critical theorists rely on a number of psychological studies that illustrate 
that audio-visuals, such as movies and television programs, which incorporate images in addition to 
words and sounds, have a more powerful emotional effect on people than do words and/or sounds 
alone.  See infra text accompanying notes 362–366. 
 293. Numerous commentators have uttered this or a very similar phrase.  Perhaps the quotation 
closest to this is attributed to Allen Ginsberg (American poet), who once said that “[w]hoever 
controls the media, the images, controls the culture.” See, e.g., Editorial, A Muse Unplugged, N.Y. 
TIMES, Oct. 8, 2007, at A18.  However, Jim Morrison (American rock star and member of the band 
The Doors) was similarly quoted as saying “[w]hoever controls the media, controls the mind.”  See 
JAMES RIORDAN & JEFFREY PROCHNICKY, BREAK ON THROUGH: THE LIFE AND DEATH OF JIM 
MORRISON 20 (2006).  Likewise, Malcolm X (American black militant who promoted racial pride 
and black nationalism), once stated that “[t]he media's the most powerful entity on earth.  They have 
the power to make the innocent guilty and to make the guilty innocent, and that's power.  Because 
they control the minds of the masses.”  See, e.g., Thinkexist, 
http://thinkexist.com/quotes/malcolm_x/ (last visited Apr. 8, 2008). 
 294. BARKER, supra note 107, at 66–69, 80–83. 
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Deception,295 even coined the appellation “The Culture Industry” to 
refer to those industries that produce cultural “commodities 296
Another significant contribution to critical theory was made by 
Antonio Gramsci in his work Selections from the Prison Notebooks.297  
He argued that the more powerful classes in any capitalist society always 
produce an “ideology” that on its face appears to justify the social and 
economic inequities in the society and to which they may 
wholeheartedly subscribe.  This ideology, in turn, causes the less 
powerful classes to consent to these inequities.298  “Within Gramscian 
analysis, ideology is understood in terms of ideas, meanings and 
practices which, while they purport to be universal truths, are maps of 
meaning that sustain powerful social groups.”299  For Gramsci, a group’s 
“ideology” is not divorced from the practical activities of the group’s 
life.  Rather, it is understood to be a material phenomenon rooted in day-
to-day conditions.300  Gramsci termed the continual production and 
acceptance of a society’s ideology in a capitalist state “hegemony,”301  
and he warned that this process of hegemony is inherently unstable.  
This is the case, Gramsci maintained, as the less powerful classes in a 
capitalist system can always question the justification for their 
continuing consent, and accordingly counter-hegemonic blocs can form 
to challenge the hegemonic order.302 
For critical theorists, then, the average person in any society is 
actively involved in creating his or her own culture or “meaning.”  At 
 295. Id. at 66. 
 296. Id. 
 297. ANTONIO GRAMSCI, SELECTIONS FROM THE PRISON NOTEBOOKS OF ANTONIO GRAMSCI 
(1971). 
 298. GRAMSCI, supra note 297, at 210; See also STOREY, supra note 229, at 63–65 (discussing 
“a compromise equilibrium,” described by Gramsci as the shifting balance between hegemony and 
counter-hegemony).  Gramsci himself was building on Marx and Engels’ theory of the relationship 
between the “ideology” of the ruling economic class and its dominance in a capitalist society, which 
they elaborated in their work The German Ideology.  See MARX, supra note 229, at 64 (“The ruling 
ideas are nothing more than the ideal expression of the dominant material relationships, the 
dominant material relationships grasped as ideas; hence of the relationships which make the one 
class the ruling one, therefore, the ideas of its dominance.”).  The main difference between 
Gramsci’s theory of ideology and Marx and Engels’ theory of ideology, of course, is that, for 
Gramsci (like most critical theorists), the ruling classes in a capitalist society may simply be 
socially, rather than economically, powerful.  See generally GRAMSCI, supra note 297.  Marx and 
Engels, on the other hand, maintained that the ruling classes at any stage in history in a capitalist 
society will always be the most economically powerful members of that society.  See MARX, supra 
note 229, at 64. 
 299. BARKER, supra note 107, at 80. 
 300. Id. 
 301. Id. 
 302. Id. at 82 (discussing Gramsci’s work). 
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the same time, they maintain that the “culture” of a society is always the 
end result of a negotiation between all of the different members of a 
society, and the more powerful groups in the society can be expected to 
achieve more in this negotiation than the less powerful groups.  
Therefore, critical analysts hold, the role played by the more powerful 
groups, especially in connection with their ability to utilize popular 
culture items and the mass media, in this negotiation for the “hearts and 
minds” of a society should always be carefully studied in any analysis of 
cultural change. 
5. Scholars of Difference 
A number of scholars have studied how particular sub-groups have 
come to be subjugated or marginalized within a larger society, and these 
scholars have made significant contributions to the general study of how 
cultures form and evolve over time.  In this article, such theorists are 
referred to as “scholars of difference.”  Such scholars include, for 
example, “queer theory” proponents such as Judith Butler,303 critical 
“race theorists” such as Derrick Bell,304 and “feminist theorists” such as 
Luce Irigaray and Elaine Showalter,305 and, for the most part, these 
scholars utilize existing theoretical frameworks rather than propose new 
ones. 
Some of these scholars attempt to explain how the members of a 
particular sub-group came to be considered “different” in the first 
place.306  Others consider how the sub-group’s “differences” became 
associated with negative traits, ostensibly warranting their 
subjugation.307  Some investigate ways in which the sub-group’s 
“differences” can be celebrated, and this latter group of scholars is often 
referred to as “politics of difference scholars.”308 
Despite their divergent approaches, scholars of difference often 
 303. See, e.g., JUDITH BUTLER, GENDER TROUBLE: FEMINISM AND THE SUBVERSION OF 
IDENTITY (Routledge 1999) (1990). 
 304. See, e.g., THE DERRICK BELL READER 78 (Richard Delgado ed., 2005). 
 305. LUCE IRIGARAY, THIS SEX WHICH IS NOT ONE (Catherine Porter & Carolyn Burke eds., 
Cornell Univ. Press 1985) (1977); ELAINE SHOWALTER, A LITERATURE OF THEIR OWN (Princeton 
Univ. Press 1998) (1977). 
 306. See, e.g., EDWARD SAID, ORIENTALISM (1979) (critical study demonstrating how “the 
Oriental culture” was nothing more than a concept that powerful Western nations had fabricated in 
order to justify their domination of the people so described). 
 307. See, e.g., Samuel L. Gaertner & John P. McLaughlin, Racial Stereotypes: Associations 
and Ascriptions of Positive and Negative Characteristics, 46 SOC. PSYCHOL. Q. 23, 23–30 (1983). 
 308. See, e.g., CAMPUS WARS: MULTICULTURALISM AND THE POLITICS OF DIFFERENCE 201 
(John Arthur & Amy Shapiro eds., 1994). 
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conclude that the larger society’s definitions and characterizations of the 
sub-group in question are largely responsible for that sub-group’s 
disempowerment.309  Accordingly, they typically advocate that the 
members of the sub-group insist on defining themselves.310  
Furthermore, a number of these theorists stress the need for subgroup 
members to use their own language or at least their own linguistic 
conventions when defining themselves, as the language of the dominant 
group is likely to be tainted by its biases and perpetuate the domination 
of the sub-group.311  By way of example, a number of feminist scholars 
have argued that women must insist on defining themselves (preferably 
using their own language conventions to do so) or they risk being 
dominated by men and considered the “second sex”312 forever.313  Some 
 309. See infra text accompanying notes 340–341. 
 310. Id. 
 311. Id.  Some politics of difference scholars (most notably Iris Marion Young) argue that even 
the standard theoretical frameworks for analyzing “difference” are so tainted by the norms of the 
dominant groups that developed these frameworks that they cannot possibly be counted on to 
accurately explain the subjugation of various sub-groups or suggest ways to address or prevent such 
subjugation.  See IRIS MARION YOUNG, JUSTICE AND THE POLITICS OF DIFFERENCE (1990). 
 312. The term “the second sex” to refer to “women” was coined by the French existentialist 
philosopher Simone de Beauvoir in her ground-breaking work of this title.  See SIMONE DE 
BEAUVOIR, THE SECOND SEX (Vintage Books 1989) (1953). 
 313. See, e.g., DIANA GRACE ZOELLE, GLOBALIZING CONCERN FOR WOMEN’S HUMAN RIGHTS 
64 (2000).  See also ROBIN TOLMACH LAKOFF, LANGUAGE AND WOMAN’S PLACE: TEXT AND 
COMMENTARIES (Mary Bucholtz ed., 2004); DEBORAH CAMERON & DON KULIK, LANGUAGE & 
SEXUALITY (2003).  There are numerous words and phrases in the English language that insinuate 
women’s inferiority to men.  For example, colloquial English phrases such as “little woman”, “little 
missie”, and “Don’t you worry your pretty little head about it” (typically used by a man to a woman 
who has dared to challenge his authority) are dismissive of women’s equal status.  The use of the 
word “little” in each of these phrases immediately diminishes the woman being addressed.  In 
addition, the last phrase even suggests that the woman’s brain (or “head”) is “smaller” than the brain 
of the man addressing her and therefore she probably isn’t as intelligent as he is (so she might as 
well just devote her attention to beautifying her “little head”).  The concept that human beings lose 
power when others define them and are empowered when they define themselves is well-accepted.  
For example, many states provide for causes of action against others who use one’s name or 
likeness without permission.  See E. GABRIEL PERLE, MARK A. FISCHER & JOHN TAYLOR, PERLE & 
WILLIAMS ON PUBLISHING LAW 7-1 (3rd ed. Supp. 2004).  Also, victims of cults or abusive 
relationships often point to “name-calling” by the cult leader or abuser as being an especially 
alienating and disempowering experience.  See, e.g., Tina de Benedictis, Jaelline Jaffe & Jeanne 
Segal, Domestic Violence and Abuse: Types, Signs, Symptoms, Causes, and Effects, 
http://www.aaets.org/article144.htm (last visited Dec. 25, 2007) (“[T]he scars of verbal and 
emotional abuse are deep. Studies show that verbal or nonverbal abuse can be much more 
emotionally damaging than physical abuse.”); Facts About Abuse, 
http://www.dontgiveup.me.uk/id1.html (last visited Dec. 25, 2007) (“Verbal abuse is by far worse 
th[a]n physical abuse[.]  [W]hereas physical abuse is visible[,] verbal or non[-] verbal abuse is 
mental, psychological and or emotional torture.”).  Another psychological insight relevant to sub-
group dynamics is that many psychiatrists and psychologists have reported that approximately five 
percent of the members of a group of people will possess relatively more “dominant personalities” 
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of these scholars have pointed out that when a woman replaces her 
“maiden name” with her husband’s last name when she marries, she 
effectively announces to the world that she no longer is a “separate 
person in her own right” but rather is “a component of a family headed 
by a man.”314  According to these feminist theorists, another example of 
women undermining their own power through the linguistic conventions 
of patriarchal societies is women using male pronouns as the default in 
their own writing rather than using the applicable female pronouns either 
as an alternative or a supplement to using male pronouns.315 
6. Psychoanalytical Theories 
Finally, a number of cultural theorists have employed 
psychoanalytical theories (primarily those proposed by Sigmund 
Freud316 and Carl Jung317)318 to explain cultural development and 
and the remaining ninety-five percent of the members of the group will possess relatively more 
“submissive personalities.”  See, e.g., COLIN WILSON, NEW PATHWAYS IN PSYCHOLOGY: MASLOW 
AND POST-FREUDIAN REVOLUTION 288–91 (2004).  Furthermore, they have found that the 
“dominant five percent” often will be able to dominate the more submissive ninety-five percent, and 
this finding appears to hold true across social classes (in corporate board rooms, the political arena, 
and prisons), cultures, and time periods.  See id. 
 314. See, e.g., Donna Atkinson, Names and Titles: Maiden Name Retention and the Use of Ms., 
9 J. OF ATL. PROVINCES LINGUISTIC ASS’N 56, 56–83 (1987).  See also CHANGING METHODS: 
FEMINISTS TRANSFORMING PRACTICE (Sandra D. Burt & Lorraine Code eds., 1995). 
 315. See, e.g., BETTY LOU DUBOIS & ISABEL CROUCH, Linguistic Disruption: He/She, S/he, 
He, or She, He-She, in WOMEN AND LANGUAGE IN TRANSITION 28–35 (Joyce Penfield ed., 1987). 
 316. See, e.g., BARKER, supra note 107, at 21 (citing and discussing SIGMUND FREUD, THREE 
ESSAYS ON SEXUALITY, THE PELICAN FRAUD LIBRARY (1977)).  Freudian theory specifically holds 
that a human infant is not born with any sense of itself as being a separate entity from his or her 
caregiver, but that his brain contains three main components: the ego (repository of rational 
thought), the superego (a social conscience), and the id (repository of the symbolic workings of the 
mind).  Id.  According to Freud, after several months of “psychological merger” with his or her 
primary caregiver, the infant starts to develop a separate psychological identity through his or her 
association with other human beings in his or her immediate surroundings, the use of a common 
language, and the introduction into the practices of his or her social group or culture.  Id.  In a 
healthy child, this first “narcissistic phase” is completed at approximately 18 months to 24 months 
of age, Freud maintained.  At this point, according to Freud, the infant is able to perceive that he or 
she is a “person” distinct from his or her primary caregiver, but it isn’t until he or she has completed 
the second “narcissistic phase,” typically during adolescence, that he or she possesses an 
autonomous personality.  Specifically, for Freud, during adolescence, the healthy person resolves 
the “Oedipus complex” (see infra note 317) and then is able to establish an identity separate from 
his or her immediate family and social group.  Freudians sometimes refer to a person’s “sense of 
self” as the “Freudian self.” 
 317. See, e.g., CARL J. JUNG, PSYCHOLOGY OF THE UNCONSCIOUS (Dover Publications 2003) 
(1916).  Carl Jung proposed a theory of human identity formation that was very similar to Freud’s.  
For Jung, though, resolution of the Oedipus complex and the emergence of one’s sexuality is not the 
impetus for the creation of a “self” separate from one’s primary caregiver.  Id.  Jungian theory holds 
that an infant develops an identity separate from his or her primary caregiver through his or her 
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evolution, given that psychoanalytical theories attempt to explain the 
workings of the human mind,319 and “cultures” form and reside within 
the human mind.320  To begin with, both Freudians and Jungians 
maintain that: 
1. a human infant is born without any sense of itself as a 
“being” separate from his or her primary caregiver 
(typically, his or her mother); 
2. after several months of “psychological merger” with his or 
her primary caregiver, the infant starts to develop a separate 
psychological existence by immersing himself or herself in 
the language and “culture” of his or her family; 
3. a healthy child completes the first “narcissistic phase” 
(often referred to as the “terrible twos”) between 18 months 
to 24 months of age, after which the child realizes that he 
or she is a distinct “being” from his or her primary 
caregiver; 
4. it is only when a person has completed the second 
“narcissistic phase” (often referred to as an individual’s 
“rebellious teenage years”) that he or she develops a fully 
autonomous “personality” capable of confidently asserting 
himself or herself in the world; and 
5. this second narcissistic phase is accomplished through the 
immersion in the practices and language of his or her culture.  Id.  After he or she has identified 
with a group of humans other than his or her primary caregiver, he or she can then proceed to 
further define himself or herself and evolve into an emotionally mature adult.  Id.  Jung agreed with 
Freud that there is a conscious and an unconscious component of the human brain.  Id. 
 318. Freud first developed the “psychoanalytical method,” involving processes of “free 
association” and “transference” between the “psychoanalyst” and the “psychoanalysand,” as a tool 
that psychotherapists could employ in order to assist patients in resolving their psychological 
conflicts.  Freud maintained that all psychological conflicts are primarily sexual in nature and that 
psychoanalysis helps to resolve these conflicts because it helps to move the conflicts from the 
unconscious component to the conscious component of the patient’s mind.  In 1908, Freud founded 
the journal Jahrbuch fur psychoanalytische und psychopathologische Forschungen with the Swiss 
psychiatrists Eugen Bleuler and Carl Jung.  See, e.g., WILLIAM S. SAHAKIAN, LEARNING: SYSTEMS, 
MODELS, AND THEORIES 482 (Rand McNally College Pub. Co. 1976) (1970).  The three of them 
worked together until 1911 or 1913, when the latter two parted ways with Freud, primarily as a 
result of their disagreement with Freud over his insistence that resolution of the “Oedipus complex” 
was the critical moment in the development of the human psyche.  By the “Oedipus complex,” 
Freud meant a child’s sexual attraction to the parent of the opposite sex, his or her acceptance that 
this parent is not available for sexual gratification, and finally the emergence of his or her own 
sexuality.  Many different branches and theories of psychoanalysis have developed since, but other 
than the disagreement over the existence or significant of the “Oedipal moment,” these various 
strains of psychoanalysis all share the main tenets of Freudian psychoanalysis. 
 319. See, e.g., EDGAR & SEDGWICK, supra note 247, at 317. 
 320. See supra text accompanying notes 207–211. 
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teenager’s immersion in the culture of the larger society 
outside of his or her family and exercising his or her 
autonomy in deciding which aspects of that culture to 
accept or reject. 
For both Freudians and Jungians, a “family culture” serves the 
critically important function of providing a human infant with a 
perspective that is different from that of his or her primary caretaker, and 
this experience teaches the infant that he or she possesses a “self.”  
Then, the culture of the family provides a human being with a firm 
psychological foundation from which he or she is able to explore the 
larger culture outside his or her family and ultimately develop a fully 
autonomous psychological existence.321  Freud and Jung, in fact, both 
published specific works on the integral role that cultural norms play in 
the activation and development of the different components of the 
human psyche.322  One profound contribution made by psychoanalysis to 
the field of cultural studies is that it holds that human beings appear to 
define themselves through a continual process of distinguishing 
themselves from “others” whom they consider to be different.323  This 
process of line-drawing, according to psychoanalysts, provides a human 
being with firm emotional boundaries.  Various cultural theorists, 
including especially structuralists and post-structuralists, have relied on 
this psychoanalytical principle in their own studies, and many of them 
have likewise concluded that human beings appear to “process” their 
experiences of people and objects by categorizing them along a 
continuum of their previous experiences, in a binary “like/unlike” 
mode.324 
Another aspect of psychoanalytical theory that cultural theorists 
rely upon in their own work is the function that various components of 
the human psyche play in the acquisition and alteration of cultural 
 321. Recent sociopsychological research shows that humans’ brains don’t fully mature until 
approximately age twenty-five.  See, e.g., Elizabeth Williamson, Brain Immaturity Could Explain 
Teen Crash Rate, WASH. POST, Feb.1, 2005, at A1. 
 322. See, e.g., SIGMUND FREUD, TOTEM AND TABOO (1998); MICHAEL ROTH, FREUD: 
CONFLICT AND CULTURE (1998); IRA PROGOFF, JUNG’S PSYCHOLOGY AND ITS SOCIAL MEANING 
(1999); CARL JUNG, MAN AND HIS SYMBOLS (Carl Jung, Joseph L. Henderson, Jolande Jacobi & 
Aneila Jaffe eds., 1968). 
 323. See also Eric Mitnick, Law, Cognition, and Identity, 67 LA. L. REV. 823, 832–35 (2007) 
(discussing various social cognition studies on how humans store and process information about the 
world around them). 
 324. See supra text accompanying notes 239–242; see also JEFF LEWIS, CULTURAL STUDIES: 
THE BASICS 179 (2002) (discussing post-structuralist Jacques Lacan’s emphasis on humans’ need to 
create “the other.”). 
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norms.  Freud, for example, posited that the psyche is made up of three 
components: the id (which is the repository of instincts and emotions), 
the superego (which is the repository of a “conscience” or sense of “right 
and wrong”), and the ego (which is the repository of rational thought).325  
Jung utilized slightly different terminology but agreed that a healthy 
human psyche possesses both a conscious component and an 
unconscious component (which he divided into “archetypes”) and 
furthermore possesses the capacity to perceive and display emotions, 
remember and apply a moral code, and engage in rational thought.326 
Cultural theorists relying on psychoanalytical theories explain that 
cultural values are transmitted to an individual throughout his or her life 
through appeals to all three components of his or her psyche.327  A 
child’s conscience in particular, they point out, is formed through 
appeals to both the emotional component (by accessing his or her 
empathy) and the rational component (by explaining the group’s moral 
code) of his or her psyche.328  Psychoanalytical theorists maintain that 
this human socialization process contrasts sharply with that of most 
animals, which do not learn how to behave but rather are born 
“knowing” how to behave in accordance with instinctual drives.329 
One of the most important insights of psychoanalytical theory for 
cultural theory is that both Freudians and Jungians hold that a person 
who is not permitted to exercise autonomy in his or her childhood often 
will fail to complete the above-described “separation” or “individuation” 
process.330  Such a person, they maintain, will then suffer from “ego 
weakness” and be vulnerable to domination by others throughout the 
 325. BARKER, supra note 107, at 20–21. 
 326. See W. Boyd Spencer, Carl Jung, http://psych.eiu.edu/spencer/Jung.html (last visited  
Mar. 31, 2008). 
 327. See, e.g., BARKER, supra note 107, at 226; STOREY, supra note 229, at 71–87; see supra 
text accompanying notes 214–215. 
 328. See, e.g., BRIGID DANIEL, CHILD DEVELOPMENT FOR CHILD CARE AND PROTECTION 
WORKERS 236 (Brigid Daniel, Sally Wassell & Robbie Gilligan eds., 1999). 
 329. With few exceptions, most animals do not seem to recognize their own “self” in a mirror, 
engage in rational thought, or follow a moral code.  See, e.g., CARL NEUMANN DEGLER, IN SEARCH 
OF HUMAN NATURE: THE DECLINE AND REVIVAL OF DARWINISM IN AMERICAN SOCIAL THOUGHT 
(1992); Jeffrey Kluger, What Makes Us Moral, TIME, Nov. 21, 2007, at 53–59; Brain Handwerk, 
Monkeys ‘Go on Strike’ When They Sense Unfairness, NAT’L GEOGRAPHIC NEWS, Nov. 13, 2007, 
available at http://news.nationalgeographic.com/news/2007/11/071113-monkeys.html; Are You 
Smarter Than a Five-Year-Old Chimp?, SAN DIEGO UNION TRIB., Dec. 4, 2007, at A2; Hillary 
Mayell, Orangutans Show Signs of Culture, Study Says, NAT’L GEOGRAPHIC NEWS, Jan. 3, 2003, 
available at http://news.nationalgeographic.com/news/2002/12/1220_021226_orangutan.html. 
 330. NINA W. BROWN, COPING WITH INFURIATING, MEAN, CRITICAL PEOPLE: THE 
DESTRUCTIVE NARCISSISTIC PATTERN 42 (2006). 
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remainder of his or her life.331  If such a person’s conscience failed to 
fully develop as well, he or she may also exhibit authoritarian or abusive 
behavior, according to psychoanalytical theorists.332 
A number of cultural theorists, across the above-described spectrum 
of cultural theorists, have incorporated aspects of psychoanalysis into 
their cultural theories.  For example, a number of structuralists and post-
structuralists have relied on psychoanalytical theories in formulating 
their own theories regarding how the unconscious human mind is 
particularly influenced by language and other “symbols of meaning.”333  
Jacques Lacan is probably the most well-known cultural theorist who 
relied on psychoanalysis in his own (post-structuralist) theory.334  He 
argued, for example, that it is because the unconscious or emotional 
component of the human mind is itself “like a language,”335 that 
“languages” and “language texts”336 are able to elicit especially strong 
emotional reactions from human beings and thereby very effectively 
influence their beliefs.337 
 331. See Elsa Sabath, Origins, Boundaries, and Patterns of Co-Dependency: A Personal 
Reflection, 9 ALCOHOLISM TREATMENT Q., 183-93 (1992).  
 332. The critical determinant as to whether one develops into an abuser or an abuse victim 
appears to be the presence or absence of at least one “sympathetic witness” to one’s suffering during 
childhood.  A child who is dominated by others but has his or her pain and sense of injustice 
reflected back to him or her will understand that human beings can feel pain but will not know the 
reason why he or she suffered.  On the other hand, a child who is dominated by others but has 
absolutely no sympathetic witness who reflects back to him or her that he or she has indeed suffered 
can only conclude that the terrible feelings that he or she is feeling aren’t real and shouldn’t be felt.  
Ultimately, such a person’s ability to feel empathy – to feel anyone’s pain – his or her own or 
another person’s – becomes lost to that person forever.  See, e.g., PATRICIA EVANS, THE VERBALLY 
ABUSIVE RELATIONSHIP 162–63 (1992) (citing ALICE MILLER, THE UNTOUCHED KEY: TRACING 
CHILDHOOD TRAUMA IN CREATIVITY AND DESTRUCTIVENESS 60 (1990)).  This would appear to 
explain, at least in part, how authoritarian societies perpetuate themselves.  That is, generation after 
generation of individuals are dominated and subjugated and from that milieu arises both new 
authoritarian leaders as well as new submissive followers. 
 333. See also STEVEN PINKER, THE STUFF OF THOUGHT: LANGUAGE AS A WINDOW INTO 
HUMAN NATURE (2007); STEVEN PINKER, HOW THE MIND WORKS (1999); STEVEN PINKER, THE 
BLANK SLATE: THE MODERN DENIAL OF HUMAN NATURE (2003). 
 334. See, e.g., EDGAR & SEDGWICK, supra note 247, at 317–18; BARKER, supra note 107, at 
107–11. 
 335. BARKER, supra note 107, at 109. 
 336. EDGAR & SEDGWICK, supra note 247, at 415 (“A text typically has a material existence, 
but is not necessarily simply a written message (such as a sentence, memo, report or novel).  Thus a 
photograph, a song, an advertisement (combining photographic or other visual signs with written 
signs), a video or a costume may all be understood as texts.”). 
 337. Again, a number of studies have concluded that texts incorporating visual images 
(sometimes referred to as “visuals”) are more effective at influencing people’s beliefs than texts 
containing only words (e.g., a book), sounds (e.g., instrumental music), or even texts combining 
both words and sounds (e.g., vocal recordings).  See supra text accompanying note 109.  Sound 
recordings are the most powerful conveyor of beliefs after visuals.  See DANIEL J. LEVITIN, THIS IS 
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Critical theorist Theodor Adorno clearly was relying on 
psychoanalytical theory when he argued that popular culture and the 
mass media, together with the family, are responsible for the 
development of “ego weakness” and the “Authoritarian Personality” in 
the consumers of popular culture products.338  Other members of the 
Frankfurt School, including especially Max Horkheimer, similarly 
incorporated psychoanalytical concepts into their theories of how the 
more powerful members in a society are able to culturally dominate the 
less powerful members, especially through the use of “texts.”339  
Likewise, scholars of difference theorists Nancy Chodorow340 and Juliet 
Mitchell341 found support in psychoanalysis when they argued that girls 
can be empowered in their childhood by being encouraged to define 
themselves without reference to males or any other people in their 
lives.342  As these last examples suggest, a number of cultural theorists 
rely on psychoanalytical theories to explain how the domination of a 
sub-group in a society343 tends to be a self-perpetuating phenomenon, in 
YOUR BRAIN ON MUSIC: THE SCIENCE OF A HUMAN OBSESSION (2006).  Advertisers have also 
learned that texts that incorporate memorable trademarks or even pleasant smells also can motivate 
people to adjust their beliefs and act in certain ways.  See Use Your Customers' Senses to Enhance 
Your Business, Jan. 22, 2008, http://www.gosanangelo.com/news/2008/jan/22/use-your-customers-
senses-to-enhance-your/ (“The relationship between smells and memory is known as the Proust 
phenomenon, after the French novelist's assertion that a single aroma triggered the entire cascade of 
recollection that became ‘Remembrance of Things Past.’”). 
 338. See BARKER, supra note 107, at 67. 
 339. See, e.g., EDGAR & SEDGWICK, supra note 247, at 150.  Cultural theorists could likewise 
rely on the “hierarchy of psychological needs” proffered by psychologist Abraham Maslow to 
explain why certain classes in any society (including the more developed countries in the 
international arena) produce more “content” or “cultural expressions” than other classes.  See 
Abraham Maslow, A Dynamic Theory of Human Motivation, in UNDERSTANDING HUMAN 
MOTIVATION 26–46 (Stacy L. Chalmers & Manfred F. DeMartino eds., Howard Allen 1965) (1958).  
The base of Maslow’s hierarchy indicates that a human being in any society first will be concerned 
with satisfying his or her physical needs, such as food, shelter, and clothing.  Id.  Once a human 
being’s physical needs are met, s/he next will be concerned with obtaining human companionship.  
Id.  Once those basic physical and social needs have been satisfied, a human being begins to 
experience the need for self-esteem – in other words, the need to feel like a successful, valued 
member of his or her society.  Id.  Finally, according to Maslow’s hierarchy, it is generally only 
those individuals who have satisfied all of the above-described needs who will finally feel liberated 
from society’s constraints to “self-actualize” and express their true inner natures.  Id. 
 340. NANCY CHODOROW, THE REPRODUCTION OF MOTHERING: PSYCHOANALYSIS AND THE 
SOCIOLOGY OF GENDER (1978) [hereinafter CHODOROW, PSYCHOANALYSIS]; NANCY CHODOROW, 
FEMINISM AND PSYCHOANALYTIC THEORY (1989) [hereinafter CHODOROW, FEMINISM]. 
 341. See JULIET MITCHELL, PSYCHOANALYSIS AND FEMINISM (1974) [hereinafter MITCHELL, 
PSYCHOANALYSIS]. 
 342. BARKER, supra note 107, at 293–95. 
 343. Such organizations can include, by way of example, an abusive personal relationship, an 
autocratic family, a cult, a sexist or racist society, a strict religious order, or a nation intolerant of 
dissent. 
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that the dominated individuals’ ability to resist their domination is 
diminished each day because the system of domination itself deprives 
them of their ability to resist.344  Finally, these cultural theorists 
maintain, subjugated individuals become so “brain-washed” that they 
appear to accept, and perhaps even support, their own subordination.345 
E. Major Teachings of Cultural Studies 
The above discussion of the six major categories of cultural theories 
highlighted the differences between these categories.  Below, the major 
teachings of the field of cultural studies are set forth, and the common 
elements of these theories are emphasized. 
1. The great majority of cultural theorists hold that, while 
individuals are actively involved in creating their cultures and 
can exercise a fair degree of autonomy in their cultural choices, 
the more powerful groups in a society often are able to 
disproportionately affect a society’s cultural norms. 
The six intellectual strands of cultural theories are largely 
distinguished based on their views on the following three issues: (1) 
whether a people’s “culture” is founded upon individuals’ lived 
experiences or is simply a social construct; (2) the degree to which an 
individual is able to exercise “free will” or “autonomy” in his or her 
cultural choices; and (3) whether a people’s “culture” is a stable concept 
that outsiders can ascertain with certainty.  As indicated, structuralists 
and post-structuralists hold that a people’s culture is not based on 
individuals’ experiences but rather is always only a social construct.346  
The remaining four cultural theory categories all maintain that people 
are actively involved (to a lesser or greater extent) in creating their 
cultures.347  Structuralists are also “essentialists,” meaning that they 
believe that the “essence” of a group’s culture can be derived by 
outsiders based on a review of “stable features” contained in the group’s 
 344. See, e.g., Tammy A. Orava, Peter J. McLeod & Donald Sharpe, Perceptions of Control, 
Depressive Symptomatology, and Self-Esteem of Women in Transition from Abusive Relationships, 
11 J. OF FAM. VIOLENCE 167 (1996). 
 345. In extreme cases, subjugated individuals can even emotionally bond with their 
controller(s) in a syndrome that has come to be called the “Stockholm syndrome.”  See Love and 
Stockholm Syndrome: The Mystery of Loving an Abuser (Part 1), COUNSELLING [sic] RESOURCE, 
Mar. 4, 2008, http://counsellingresource.com/quizzes/stockholm/index.html. 
 346. See supra text accompanying notes 230–269. 
 347. See supra text accompanying notes 270–345. 
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language.348  The other five major categories of cultural theories, 
however, reject this claim and therefore these theories are all “anti-
essentialist” in nature.349 
Structuralists do not directly address the issue of the degree to 
which an individual is capable of exercising autonomy in his or her 
cultural choices, but their theories and findings suggest that individuals 
are able to exercise a fair degree of autonomy in their cultural choices.  
The great majority of cultural theorists, including a number of post-
structuralists, however, argue that while individuals can exercise a fair 
degree of autonomy in their cultural choices, their cultural beliefs and 
practices can be influenced by external forces to a large degree.  Stated 
another way, structuralists appear to emphasize the rational component 
over the emotional component of the human mind, while other cultural 
theorists state or imply that the emotional component is at least as 
important as the rational component of an individual’s mind in 
determining his or her cultural norms.  It naturally follows that most 
cultural theorists also claim that the more powerful groups in any society 
can be expected to influence the culture of that society to a greater 
degree than their mere percentage membership in the society otherwise 
would suggest should be the case.350 
A number of cultural theorists have illustrated that the more 
powerful groups in a society are able to disproportionately influence the 
society’s cultural norms for the straightforward reason that they possess 
more resources of various kinds which they can dedicate to this function.  
At a minimum, such resources include time, money, access to credit and 
capital, educational opportunities, influential contacts, and credibility.  
In particular, many cultural theorists have emphasized how the more 
powerful members of any society are able to propagate their cultural 
norms throughout that society by intentionally or unintentionally 
influencing various media channels to disseminate “content” reflective 
of their values and views.351  Some cultural theorists have also 
specifically demonstrated how powerful groups in a society can use 
 348. See supra text accompanying notes 246–249. 
 349. See supra text accompanying notes 253–345. 
 350. See supra text accompanying notes 253–345.  This debate regarding the effect of 
powerful external forces on one’s “personal autonomy” also underlies the debate between liberal 
theorists regarding the relative importance of “liberty” and “equality” in liberal theory.  See, e.g., 
RONALD DWORKIN, A MATTER OF PRINCIPLE 205–13 (1985) (chapter entitled “Why Liberals 
Should Care about Equality”); STEVEN LUKES, MORAL CONFLICT AND POLITICS, 51–70 (1991) 
(chapter entitled “Equality and Liberty: Must They Conflict?”). 
 351. See infra text accompanying notes 367–372. 
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language to disparage and control other groups352 and even use language 
to create perceptions of “difference” and “inferiority” where these did 
not exist previously.353 
2. Use of a common language (especially one’s own distinct 
language) is by far the most important shared practice of a 
group of people. 
Cultural studies teaches that the “culture” of a group of people is 
perpetuated through the group’s participation in shared practices, such as 
playing music in a public square at night or drinking red wine at 
dinner.354  At the same time, cultural theorists agree that, in this regard, 
the most effective shared practice by far is the group’s use of a common 
language.355  Use of any common language serves to facilitate 
communication between the group members as well as form a sense of 
community or common identity among the members.356  However, a 
group’s use of its own common and distinctive language is the most 
effective method of reinforcing cultural values within a group, given that 
any language incorporates numerous “cognitive, normative, and even 
emotional” components which signal to a group who they are and what 
is important to them.357  In fact, cultural theorists generally hold that a 
group’s use of a separate language by definition means the group 
possesses a distinct culture.358 
3. Content items are especially powerful conveyors of cultural 
norms. 
Critical theorists emphasize more than other cultural theorists that 
“content items” are especially powerful conveyors of cultural norms.359  
Still, cultural theorists across the spectrum today generally accept this 
point as self-evident, as such items clearly constitute language.360  In 
particular, many cultural theorists (especially critical theorists) have 
 352. See, e.g., supra text accompanying notes 265–269. 
 353. See supra text accompanying notes 306. 
 354. See supra text accompanying notes 214–215. 
 355. See supra text accompanying notes 76–80. 
 356. Id. 
 357. PETER L. BERGER & SAMUEL P. HUNTINGTON, MANY GLOBALIZATIONS: CULTURAL 
DIVERSITY IN THE CONTEMPORARY WORLD 3 (2002) (Peter L. Berger’s introductory remarks). 
 358. See supra text accompanying notes 243–244. 
 359. See supra text accompanying notes 278–302. 
 360. See supra text accompanying note 32. 
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demonstrated how cultural norms are quickly propagated throughout a 
society through “popular culture” content items.361 
4. Content items that contain images (or “visuals”) are the most 
powerful conveyors of cultural norms, followed by content 
items that contain sounds, and then content items that are 
permeated with an odor. 
Furthermore, cultural theorists largely agree that content items that 
incorporate images in addition to words and sounds (commonly referred 
to as “visuals”) more effectively convey cultural norms than do other 
content forms.362  For the average human being, it appears that 
activation of his or her sight is the most effective way to simultaneously 
engage his or her rational thought processes and his or her emotions, 
thereby ultimately influencing his or her beliefs and feelings.363  Content 
items or “texts” containing sounds are the next most powerful conveyor 
of cultural norms,364 followed by texts incorporating odors.365  
Significantly, each of these types of texts appeals to one of the human 
senses – specifically, the senses of sight, hearing, and smell – and 
memory of such sensory perceptions is stored in the amygdala, or 
emotional center, of the brain.366 
5. The more powerful members of any society are likely to 
produce a greater quantity of content items, especially visuals, 
than are the less powerful members of the society. 
Cultural theorists agree that the more powerful groups in any 
society typically are able to exert a great deal of influence over the local 
media channels, whatever those may be, to propagate their cultural 
norms.367  Now that the more powerful nations in the world have entered 
the digital age, the ability of the more powerful groups in those nations 
to influence the content that is distributed by the mass media has 
multiplied many times over.368  In fact, as explained in the introduction 
 361. See supra text accompanying notes 288–296. 
 362. See supra text accompanying note 110. 
 363. See supra text accompanying note 109. 
 364. Id. 
 365. See supra text accompanying note 337. 
 366. See, e.g., Richard E. O’Dell, Strong Emotions, http://www.ptsdhelp.net/id6.html (last 
visited Feb. 16, 2008).  Note that the sense of smell also is related to the sense of taste.  See Lost 
Sense of Smell, http://healthlink.mcw.edu/article/901645470.html (last visited Mar. 31, 2008). 
 367. See supra text accompanying notes 288–293. 
 368. Id. 
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section to this article, media companies are today’s “captains of 
industry” and the enormous international media conglomerates in 
existence today own both the major content production companies and 
the majority of media channels.369  Therefore, it follows that the 
international media conglomerates are able to produce, advertise, and 
disseminate a much greater quantity of content items than are other 
people and content companies around the world.370  This is especially 
true with respect to visuals, as they can be particularly expensive to 
produce.371  This last point is significant, given that visuals also 
influence people’s emotions and beliefs more effectively than any other 
type of content item.372 
6. Each person must define herself and each sub-group of a larger 
group must define itself, or that person or sub-group risks 
domination by others. 
The field of cultural studies teaches that people throughout history 
often have intentionally or unintentionally defined others in a manner 
that superficially justifies the subjugation of the defined group.373  
Accordingly, the field of cultural studies teaches that it is exceedingly 
important that all individuals and sub-groups within a society articulate 
for themselves who they are – i.e., what is meaningful to them and how 
they are different (if at all) from others – if they wish to avoid cultural 
domination within that society.374  This is especially the case because 
regimes of cultural domination tend to be self-perpetuating and very 
difficult to reverse.375 
A number of cultural theorists have argued that popular culture 
items, the mass media, and the advertising industry pose especially 
significant threats to the maintenance of a separate culture.376  From the 
standpoint of maintaining cultural diversity, the problem with such 
sounds and words and images is not that they are immoral, dangerous, or 
of low artistic quality in general (at least not normally).  From a cultural 
diversity standpoint, these images and sounds and words are problematic 
because they do not reflect a group’s specific cultural values and 
 369. See supra text accompanying notes 88-109. 
 370. Id. 
 371. See supra text accompanying notes 173-176. 
 372. See supra text accompanying note 109. 
 373. See supra text accompanying notes 303–309. 
 374. See supra text accompanying notes 310–315. 
 375. See supra text accompanying note 313. 
 376. See infra text accompanying notes 426–445. 
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norms.377  In this regard, it is significant that the enormous international 
media conglomerates are able to bombard people in many places around 
the world almost twenty-four hours a day, seven days a week, 365 days a 
year.378 
F. Globalization Theories 
History is replete with examples of one nation conquering another 
and the triumphant nation imposing its cultural norms on the vanquished 
nation.  This section of the article, however, is not concerned with such 
forced transformations of indigenous cultures.  Rather, this section 
discusses the major theories regarding whether cultural diversity around 
the world is likely to increase or decrease as a result of globalization.379  
In this article, such theories are referred to as “globalization theories.”  
There are three main globalization theories, which are the “hybridity 
theory,” the “Western hegemony theory,” and the “Culture Wars 
theory.”380  Each of these three theories is discussed below. 
1. Hybridity Theory 
The hybridity theory of globalization holds that, as a result of 
globalization, the various national and other cultures around the world 
for the most part will mix together peacefully and a number of new 
hybrid cultures reflecting those individual cultures will develop.381  The 
hybridity theory may be loosely based on the theory of structuralism, 
which maintains that all cultures are simply social constructs and implies 
that individuals are able to exercise a fair degree of autonomy in their 
cultural choices.  The hybridity theory is also consistent with the general 
cultural theory of “cultural mixing,” which generally posits that cultures 
do not play a central role in most people’s lives and hence whenever two 
 377. Id. 
 378. See supra text accompanying note 164. 
 379. PETER L. BERGER & SAMUEL P. HUNTINGTON, MANY GLOBALIZATIONS: CULTURAL 
DIVERSITY IN THE CONTEMPORARY WORLD 3 (2002). 
The Chilean historian Claudio Veliz has called [the present phase of global interactions] 
the ‘[h]ellenistic phase of Anglo-American civilizations,’ a phrase that is meant to 
dissociate it from explanations in terms of imperialism.  The then-relevant world became 
Greek at a time when Greece had virtually no imperial power; today, though the United 
States does have a great deal of power, its culture is not being imposed on others by 
coercive means. 
Id.. 
 380. See, e.g., PIETERSE, supra note 216, at 41–58. 
 381. See supra text accompanying notes 62–64. 
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or more cultural groups come into contact with one another, it is unlikely 
that any of the groups will be seriously averse to altering its cultural 
norms.382  According to the hybridity theory, the members of these 
hybrid cultures will increase cultural diversity around the world.383  
Furthermore, a number of hybridity theorists posit that, due to the 
development of such hybrid cultures, many individuals ultimately will 
become members of a number of different “concentric cultures” or 
“cultural alterities.”384  Finally, hybridity theorists generally maintain 
that both the increase in “hybridity” around the world as well as people’s 
simultaneous membership in a number of different cultures will be 
positive developments in international relations.385  Proponents of the 
“hybridity theory” include Edouard Glissant, W.E.B. DuBois, Gloria 
Anzaldua, Homi Bhabha, Guillermo Gomez-Pena, Stuart Hall, George 
Lamming, E. Kamau Braithwaite, Michelle Cliff, and Roberto 
Ratamar.386 
With respect to the new hybrid cultures themselves, some hybridity 
theorists do not concern themselves with the issue of whether one 
particular culture or another is likely to dominate the hybrid culture.387  
Some hybridity theorists maintain that the more powerful cultures in any 
hybrid culture will be able to successfully promote the adoption by the 
hybrid culture of many of their cultural norms.388  However, some 
hybridity theorists argue that the more powerful cultures contributing to 
a hybrid culture will dominate the hybrid culture initially because they 
will be in a position to create the channels of communication for the 
hybrid culture; however, once such channels of communication have 
been established, the less powerful cultures will be able to reassert 
themselves, utilizing those same channels.389 
 382. See supra text accompanying note 216. 
 383. See supra text accompanying notes 62–64. 
 384. See infra text accompanying notes 417–421. 
 385. See supra text accompanying notes 57–60. 
 386. Payne, supra note 187, at 251. 
 387. PIETERSE, supra note 216, at 76 (discussing different theories of hybridity and citing 
JOHN TOMLINSON, CULTURAL IMPERIALISM 175 (1991). 
 388. See, e.g., JOOST SMIERS, ARTS UNDER PRESSURE: PROMOTING CULTURAL DIVERSITY IN 
THE AGE OF GLOBALIZATION 125–30 (2005) (citing Jan Nederveen Pieterse, Multiculturalism and 
Museums Discourse About the Other in the Age of Globalization, 14 THEORY, CULTURE & SOC’Y 
135 (1997)); see also BERGER & HUNTINGTON, supra note 379, at 169. 
 389. See, e.g., PIETERSE, supra note 216, at 69–71 (discussing various such theories and 
studies).  Examples of the many common communication tools in evidence today are American-
style English as the international language of business, standardized American legal documents, 
compatible computer formats, internet connectivity, digitization, the numerous communication 
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2. Western Hegemony Theory 
In contrast, the Western hegemony theory of globalization holds 
that, as a result of globalization, most nations and peoples of the world 
first will adopt the economic philosophy of capitalism and the political 
philosophy of liberalism390 to which powerful Western nations 
subscribe, along with various corollary principles such as “freedom of 
speech,” “freedom of religion,” “multiculturalism,” “democratic 
governance,” and “free trade.”391  Then, according to the Western 
hegemony theory, most nations in the world will adopt the more general 
cultural values of these powerful Western nations, resulting in a decrease 
in cultural diversity around the globe.  Prominent proponents of the 
Western hegemony theory include Ernesto Laclau,392 Chantal Mouffe,393 
Immanuel Wallerstein,394 and Anne Showstack Sassoon.395 
Clearly, the Western hegemony theory of globalization relies 
heavily on the critical theory of cultural evolution, and in particular 
Gramsci’s theory of hegemony.  At the same time, it is also consistent 
channels owned by the media conglomerates, common tariff classifications, and bilingual laptops 
and cell phones. 
 390. “Liberalism” in this article refers to “the dominant secular approach to matters of 
government and society in the West for at least the past four centuries.”  JOHN RAWLS, POLITICAL 
LIBERALISM XXII-XXIV (1993).  Liberal political systems share in common at least the 
fundamental notion that the government must respect each individual member’s autonomy and 
equality under the law.  Id. at 3–4. 
 391. Some political scientists and international relations theorists maintain that liberalism will 
be adopted by most nations and people in the world as a political ideology, because, in their 
opinion, this ideology is simply superior to collectivism as each human being naturally aspires to 
promote and protect the rights of the individual, such as freedom of speech and freedom of religion.  
The most famous theorist propounding this explanation is the American Francis Fukuyama, in his 
well-known and controversial book entitled The End of History and the Last Man. FRANCIS 
FUKUYAMA, THE END OF HISTORY AND THE LAST MAN (1993).  Fukuyama, in using this title for 
his book, did not mean that the world itself would end.  Rather, he was implying that the history of 
the world to date could be summarized as a fight between the “liberalism” and “collectivism,” then 
it could be the case that that particular history of the world was at an end as majority of nations and 
peoples all around the world appeared to have accepted or be in the process of accepting that 
liberalism is superior to collectivism.  Id. at 9.  Former Polish President Vaclav Havel, in his 
statement quoted at the beginning of this article – “. . . I have always known that the only economic 
system that works is a market economy.  This is the only natural economy . . . because it is the only 
one that reflects the nature of life itself.” - was expressing essentially the same sentiment.  See supra 
note 1 and accompanying text. 
 392. See ERNESTO LACLAU & CHANTAL MOUFFE, HEGEMONY AND SOCIALIST STRATEGY: 
TOWARDS A RADICAL DEMOCRATIC POLITICS (Verso 2001) (1985). 
 393. Id. 
 394. See WARWICK MURRAY, GEOGRAPHIES OF GLOBALIZATION 31 (2006) (discussing 
theories by Immanuel Wallerstein and Anne Showstack Sassoon). 
 395. See, e.g., ANNE SHOWSTACK SASSON, GRAMSCI AND CONTEMPORARY POLITICS: BEYOND 
PESSIMISM OF THE INTELLECT (2000). 
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with most cultural theories, which again provide that people are capable 
of exercising a fair degree of rational thought or “free will” when 
choosing their cultural norms but their will in this regard nonetheless can 
be significantly influenced by powerful external forces.396  The Western 
hegemony theory is also consistent with the more general cultural theory 
of “convergence.”  To repeat, this theory postulates that when different 
cultures interact with each other on a regular, voluntary basis, they 
eventually will be subsumed into one common culture.397 
The “common global culture” that Western hegemony theorists 
emphasize will arise as a result of globalization is what has been referred 
to earlier in this article as the “penne pasta culture.”  This culture, 
Western hegemony theorists maintain (consistently with critical theory), 
will be propagated through mass media channels, which the powerful 
Western nations will control.  The Western hegemony theorists most 
closely associated with the development of a global homogenized or 
penne pasta culture are George Ritzer,398 Marshall McLuhan,399 and 
Anthony Giddens.400 
3. Culture Wars Theory 
The “Culture Wars” theory of globalization predicts that the 
process of globalization will cause great social conflict as different 
major cultures come into direct contact with each other and the 
adherents of those cultures strongly resist any cultural change or 
amalgamation.  This globalization theory is a variant of the theory of 
“cultural differentialism.”401  Culture Wars theorists, however, divide 
the world into different major “cultural camps,” as is discussed belo
The famed British historian Arnold J. Toynbee, writing throughout 
 396. See, e.g., PIETERSE, supra note 216, at 57. 
 397. Id. 
 398. See GEORGE RITZER, THE MCDONALDIZATION OF SOCIETY 5 (2007).  Note that it was 
Ritzer who coined the term “McDonaldization.” 
 399. See MARSHALL MCLUHAN, THE GUTENBERG GALAXY: THE MAKING OF A TYPOGRAPHIC 
MAN 31 (1969) (referring to the development of the concept of a “global village”). 
 400. Giddens, a British sociologist, argues that globalization’s most profound effects will be 
cultural, and studies the impact globalization will have on modern life, as well as the dangers of 
fundamentalist backlash.  See ANTHONY GIDDENS, RUNAWAY WORLD: HOW GLOBALIZATION IS 
RESHAPING OUR LIVES (2002).  See also PAUL HOPPER, REBUILDING COMMUNITIES IN AN AGE OF 
INDIVIDUALISM 31–33 (2003) (discussing homogenized global culture and its proponents and 
dissenters) and GLOBAL CULTURE: MEDIA, ARTS, POLICY, AND GLOBALIZATION (Diana Crane, 
Nobuko Kawashima & Ken’ichi Kawasaki eds., 2002). 
 401. To repeat, this latter theory maintains that peoples’ cultures are central forces in their lives 
and that therefore they will strongly resist cultural assimilation and alteration to their cultures.  See 
PIETERSE, supra note 216, at 57. 
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the 1900s,402 held that the history of the world to date could be described 
as a series of battles between different “cultures” (and primarily 
religious cultures), rather than different nations.  In particular, he 
grouped “like cultures” into “civilizations,” at one point grouping all of 
the religions and nations that have existed in Western Europe since the 
collapse of the Roman Empire into the “Western civilization” and Russia 
and the Balkans into the “Orthodox civilization.”403  Based on his 
extensive 12-volume study of world history, he argued that the biggest 
clash to occur in the future would take place between Judaism, 
Christianity, Islam, and communism, on the one hand, and Buddhism, on 
the other.  Toynbee is reputed to have said that “[t]he coming of 
Buddhism to the West may well prove to be the most important event of 
the Twentieth Century.”404  Ultimately, after many battles and counter-
battles, he concluded that Western civilization would prevail around the 
world.405  This conclusion of Toynbee’s was based in large part on his 
premise that civilizations do not develop in accordance with natural or 
deterministic cycles.406  Rather, he maintained, cultures rise or fall based 
on their ability to respond to the challenges that confront them, and, 
according to Toynbee, Western civilization will prevail because Western 
cultures are better-equipped to respond to challenges.407  Toynbee’s 
ideas enjoyed some popularity in the early 1900s, primarily in Western 
nations.  He even appeared on the cover of Time Magazine in 1947.  His 
theories were then rejected or ignored for a period following World War 
II, when Western powers were touting the superiority of liberalism over 
collectivism as a political philosophy and arguing that history was a 
series of battles between liberalism, on the one hand, and collectivism, 
on the other. 
Other scholars writing in more recent times have formulated very 
similar theories to Toynbee’s.  The political scientist Benjamin R. 
Barber, for example, wrote in 1996 that a global culture dominated by 
 402. See ARNOLD TOYNBEE, A STUDY OF HISTORY 1934–61 (1965); Encyclopedia Britannica 
Online, Arnold Toynbee, http://www.britannica.com/eb/article-9073102/Arnold-Toynbee (last 
visited Dec. 26, 2007). 
 403. See supra note 402. 
 404. See, e.g., CHARLES R. JOHNSON, TURNING THE WHEEL: ESSAYS ON BUDDHISM AND 
WRITING 3 (2003) 
 405. TOYNBEE, supra note 402. 
 406. This theory contrasts with theories holding that cultures tend to possess a natural life cycle 
(with most such theories being based on the idea that cultures start small, gain in power, and then 
finally die as a result of their own hubris).  For one such theory, see OSWALD SPENGLER, DECLINE 
OF THE WEST (2006). 
 407. See TOYNBEE, supra note 402. 
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“Western cultural values,”408 which he dubbed the “McWorld phase,” 
would initially gain ascendancy.409  During that phase, the cultural 
values of the powerful Western nations would permeate other nations 
through fast-food restaurants such as McDonald’s and other time-saving 
and profit-maximizing goods and services.410  This phase, Barber 
predicted, would then be followed by what he called the “Jihadism 
phase,” during which “Eastern cultural values” would rise up and 
challenge “Western cultural values” on the world stage, thereby sparking 
a series of “culture wars.”411 
Perhaps the most well-known Culture Wars theorist today is the 
political scientist Samuel P. Huntington, who, in his 1993 article in 
Foreign Affairs Magazine entitled The Clash of Civilizations? and his 
1996 book entitled The Clash of Civilizations, And the Remaking of 
World Order,”412 argued that international politics would be dominated 
by conflicts between cultures,  rather than conflicts between nations per 
se, in the era of globalization.413  According to Huntington, the eight, or 
possibly nine, major cultures which will conflict are the following: 
Western, Latin America, Islamic, Sinic, Hindu, Orthodox, Buddhist, 
Japanese, and possibly African.  Huntington’s thesis, which is largely a 
restatement of Toynbee’s, is highly controversial today, as U.S. 
President George Bush has referred to this theory in a number of 
speeches as justification for the U.S.’ military actions against various 
 408. The terms “Western cultural values” and “Eastern cultural values” are Barber’s and they 
should not be taken literally.  Barber was more generally predicting a series of conflicts between 
“individualistic cultures” and “collectivist cultures.”  See BENJAMIN BARBER, JIHAD VS. MCWORLD 
(1996).  To be sure, many Eastern nations have promoted individualist values throughout their 
history, and a number of Western nations at times in their history have not promoted individualist 
values.  For example, a number of Islamic societies in the Middle East 1,000 years ago were quite 
diverse and individualistic, and perhaps not surprisingly, these societies produced many scientific 
inventions and works of art.  See, e.g., HENRI LAMMENS, ISLAM: BELIEFS AND INSTITUTIONS 
(2007).  Furthermore, a number of “Western” countries in South America have been run by military 
dictatorships that have severely persecuted dissenters.  See, e.g., HAROLD PINTER, VARIOUS 
VOICES: PROSE, POETRY, POLITICS 1948-1998 (1998), 187.  Even in the U.S., free speech rights 
have been severely curtailed since the 9/11 Al Qaeda attacks on the U.S.  See, e.g., Law in the Age 
of Terror, A.B.A. J., Sept. 2007, at 9–56. 
 409. BARBER, supra note 408. 
 410. Id. 
 411. Id. 
 412. SAMUEL P. HUNTINGTON, THE CLASH OF CIVILIZATIONS AND THE REMAKING OF WORLD 
ORDER (1996). 
 413. Id. at 321. 
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fundamentalist Islamic groups, such as Al Queda and the Taliban (in 
Afghanistan).414 
As a logical corollary to their main thesis, some Culture Wars 
theorists agree with other commentators that, as a consequence of 
globalization, “national cultures” will fade as a central feature in 
peoples’ lives.415  Other Culture Wars theorists predict that national 
affinities will reassert themselves after the conclusion of the culture 
wars.  Still, a number of political scientists and political philosophers 
maintain that, as a result of globalization, nations will not necessarily 
serve as an individual’s main cultural affinity outside of his or her family 
of origin but nations nonetheless will continue to serve very important 
functions for individuals around the world.416 
G. Implications of Cultural Studies Regarding the International Trade 
in Content Items and the Adoption of a More Comprehensive 
Exemption for Content Items in the WTO 
1. The number of “hybrid cultures,” as well as the number of 
concentric cultures to which people belong, has increased. 
Around the world, various cultures have arisen that include cultural 
characteristics or values from more than one group of nationals.417  By 
way of example, such cultures include the “EU culture,” the “Asian 
culture,” and the “Franglais culture” (a combination of people who 
speak both French and English).418  In addition, as the hybridity theorists 
predicted, people around the globe today often belong to a number of 
different “concentric cultures” or “cultural alterities.”419  These different 
cultural alterities can include the culture of one’s immediate family, any 
 414. See, e.g., George W. Bush, President, Address to the Nation (September 11, 2006) 
(transcript available at http://www.whitehouse.gov/news/releases/2006/09/20060911-3.html). 
 415. See, e.g., KENICHI OHAME, THE END OF THE NATION STATE: THE RISE OF REGIONAL 
ECONOMIES (1996) (pointing out that the end of the “isms” allows even more people to come 
forward to participate in history, and that they turn toward international bodies for their economic 
needs, as opposed to the nation states). 
 416. See also Anne-Marie Slaughter, Sovereignty and Power in a Networked World Order, 40 
STAN. J. INT’L L. 283 (2004) (arguing that nations will decline in importance but at the same time 
will continue to serve a valuable role for individuals in the international system). 
 417. See PIETERSE, supra note 216, at 113–17. 
 418. JEFFRA FLAITZ, THE IDEOLOGY OF ENGLISH: FRENCH PERCEPTIONS OF ENGLISH AS A 
WORLD LANGUAGE 107 (1988). 
 419. See, e.g., FREDERICK A. MILLER & JUDITY H. KATZ, THE INCLUSION BREAKTHROUGH: 
UNLEASHING THE REAL POWER OF DIVERSITY 3 (2002); FREDERICK BUELL, NATIONAL CULTURE 
AND THE NEW GLOBAL SYSTEM 214 (1994). 
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number of cultures based on factors such as one’s immutable 
characteristics, history, interests, goals, talents, and beliefs, a primary 
national culture, one or more hybrid national culture(s), and the global 
penne pasta culture.  In addition, many people around the world today 
are even members of one or more “virtual cultures.”420 
2. However, the more powerful member(s) of many hybrid 
cultures appear(s) to be dominating these hybrid cultures. 
At the same time, many of the hybrid cultures around the world 
appear to be heavily dominated by the more powerful nation(s) 
contributing to them.421  In particular, many of these hybrid cultures 
involve an “American” or “U.S.” cultural component and this 
component appears to be contributing much more than its proportionate 
share of cultural characteristics to the hybrid culture.422  The numerous 
hybrid languages that reflect primarily “American-style” English 
provide very compelling evidence of this phenomenon.423  This U.S. 
cultural domination, however, manifests itself in other ways as well.  For 
example, scholars have demonstrated that the bilateral and regional trade 
agreements to which the U.S. is a party (constituting a new hybrid 
culture in each case) largely reflect U.S. policies and protect U.S. 
interests.424   
3. The Western hegemony and Culture Wars theories of 
globalization appear to be much more accurate than the 
hybridity theory of globalization. 
As mentioned above, the U.S. Group primarily subscribes to the 
hybridity theory and maintains that cultural diversity is thriving in the 
world today and the EU Group primarily subscribes to the Western 
hegemony theory and claims that cultural diversity is in steep decline 
 420. See Rachel Konrad, IBM Guidelines Govern Virtual Employees, July 26, 2007, 
http://www.theglobeandmail.com/servlet/story/RTGAM.20070726.wgtIBM0726/BNStory/Technol
ogy/home (discussing how many people possess a virtual identity or “avatar” and how IBM has 
proposed new rules for how these virtual identities can behave in virtual reality). 
 421. See supra text accompanying notes 68–80. 
 422. Id. 
 423. See supra notes 74–75 and accompanying text. 
 424. See, e.g., Silvia Formentini & Lelio Iapadre, Cultural Diversity and Regional Trade 
Agreements: The Case of Audiovisual Services, 
http://www.fokus.or.at/fileadmin/fokus/user/downloads/acei_paper/Formentini%20&%20Iapadre.p
df (last visited Apr. 1, 2008). 
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around the world.425  Events during the last decade have revealed that 
the Western hegemony theory and the Culture Wars theories of 
globalization appear to be much more accurate than the hybridity theory 
of globalization. 
To begin with, the degree to which nations around the world have 
adopted liberal, capitalistic systems in recent years is astounding.  This 
is demonstrated by both the adoption of a liberal democratic government 
in country after country around the world426 and the establishment of 
numerous international organizations, including both UNESCO and the 
WTO, founded on liberal political and economic philosophies and 
various ancillary doctrines, such as freedom of conscience, freedom of 
speech, multiculturalism, and free trade.427  Of particular significance to 
this article is the fact that countries around the world joined the GATT in 
1947 and then the WTO in 1995, during the euphoria immediately 
following liberalism’s twin global triumphs.  The lesson that many 
people around the world appeared to derive from the triumph of the 
Allied powers in World War II, the fall of the Berlin Wall in 1989,428 
and the disintegration of the Soviet Union by 1991,429 was the 
superiority of liberalism over collectivism and capitalism over 
communism as a political and an economic system, respectively.430 
 425. See supra text accompanying notes 53–66. 
 426. See, e.g., MARTIN WOLF, WHY GLOBALIZATION WORKS 15–35 (2004). 
 427. See, e.g., Payne, supra note 187, at 353. 
The principal symbol on the world stage for the cognizance of this new reality 
[multiculturalism] in the half-century since the 1939-45 war (1945-95) is preeminently 
the organization of the United Nations . . . and in the several structures by which that 
institution manifests its global presence and operations: United Nations Educational, 
Scientific and Cultural Organization (UNESCO), World Health Organization (WHO), 
Food and Agricultural Organization (FAO), and others. 
Id. 
 428. This occurred on November 9, 1989.  See, e.g., Thomas Fleming, The Fall of the Berlin 
Wall, http://www.dailysoft.com/berlinwall/history/fall-of-berlinwall.htm (last visited Sept. 2, 2007). 
 429. This occurred by 1991.  See, e.g., Valeria Korchagina, Mapping Out the Soviet Union’s 
Disintegration, THE MOSCOW TIMES, Aug. 14, 2001, at 15, available at 
http://www.themoscowtimes.com/stories/2001/08/14/012-full.html. 
 430. There are, of course, various disadvantages to liberal, capitalistic systems.  The primary 
disadvantage is that unrestrained liberty, in particular with regard to wealth maximization, can result 
in great economic and social inequalities in a liberal society.  For example, Alexander Hamilton, 
when discussing the United States Constitution on the floor of the Philadelphia Constitutional in 
1787, stated that “[i]nequality will exist as long as liberty exists.  It unavoidably results from that 
very liberty itself.”  See R. Carter Pittman, Equality Versus Liberty: The Eternal Conflict, 46 A.B.A 
J. 873 (1960), available at http://www.rcarterpittman.org/essays/misc/Equality_v_Liberty.html; see 
also supra note 350.  On the other hand, two of the main advantages of such systems appear to be 
their greater flexibility and creativity.  This flexibility is usually attributed to basic liberty rights, 
such as freedom of conscience and freedom of speech, which such systems usually guarantee, which 
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At the same time, the Culture Wars theory appears to be at least 
partially correct, in that various collectivist cultures are resisting the 
adoption of Western cultural norms across the board.  The fatwa issued 
by the Ayatollah Khomeini in Iran in 1989 against Salmon Rushdie and 
publishers of his book The Satanic Verses (with the result that several 
publishers of this book were murdered by Muslim fanatics),431 the 
World Trade Center bombing by Islamic fundamentalists in 1993, the 
1998 Al Qaeda attack on the U.S. embassy facilities in Kenya and 
Tanzania, the 2000 Al Qaeda attack on the U.S. missile destroyer the 
USS Cole in Yemen, the 9/11 Al Qaeda attacks on the U.S. in 2001, and 
the 2005 attacks by Muslim extremists in London, are all examples of 
allow individuals in such a system to challenge the status quo and respond more effectively to 
crises.  Arnold Toynbee, again, maintained that cultures do not rise and fall according to a standard 
formula but rather the cultures that are successful are those that are able to adjust quickly to the 
crises with which they are confronted.  See supra text accompanying notes 406–407.  For example, 
while there certainly are examples of people in individualistic societies being intimidated into 
failing to speak out against powerful corporate and government interests (see, e.g., Marie Brenner, 
The Man Who Knew Too Much, VANITY FAIR, May 1996 (detailing tobacco company executive and 
whistle blower Jeffrey Wigand’s attempts to air major cigarette companies’ decision to increase the 
nicotine content in their cigarettes in order to increase cigarette addiction)), it is more common-
place for people in collectivist political systems to be intimidated into not reporting “bad news” that 
could impugn current officials.  For example, the World Health Organization has reported that one 
of the major reasons why the HIV-AIDS virus spread to a significant portion of the Chinese 
population at a wildfire speed was that journalists who reported the problem or attempted to 
disseminate information to the public regarding how the virus is spread were persecuted by Chinese 
government authorities.  See, e.g., CPJ 2002 Annual Report – China Section, Apr. 1, 2003, 
available at http://www.peacehall.com/news/gb/english/2003/04/200304011308.shtml (discussing 
how in August 2002, AIDS activist and Web site publisher Wan Yanhai, together with several 
domestic and foreign journalists, defied tight reporting restrictions to expose a health crisis in 
central Henan Province, China, where thousands of peasants acquired HIV after selling their blood 
in official blood-collection stations, after which authorities held Wan for almost a month on 
suspicion of “leaking state secrets”).  With regard to the greater creativity inherent in a liberal 
system, see R. KEITH SAWYER, EXPLAINING CREATIVITY 288–89 (2006); THOMAS K. MCCRAW, 
PROPHET OF INNOVATION 346–74 (discussing JOSEPH SCHUMPETER, CAPITALISM, SOCIALISM, AND 
DEMOCRACY (1947)).  The connection between liberalism and creativity also explains why 
collectivist societies tend to destroy cultural expressions.  For example, from 1966 to 1976, the 
“Cultural Revolution” initiated by Chairman Mao raged throughout China, and numerous traditional 
cultural works were destroyed and only those art forms approved by a military-run apparatus 
directed by Chairman Mao's wife, Jiang Qing, were permitted.  See, e.g., Cultural Revolution, 
http://www.britannica.com/eb/topic-146249/Cultural-Revolution (last visited July 26, 2007)).  
Interestingly, the Cultural Revolution was initiated only ten years after Mao originally had voiced 
strong support for multiculturalism.  See, e.g., Mao Tse-Tung, Speech at the Eleventh Session 
(Enlarged) of the Supreme State Conference: On the Correct Handling of Contradictions Among the 
People (Feb. 27, 1957), in PEOPLE'S DAILY, June 19, 1957 (“Letting a hundred flowers blossom and 
a hundred schools of thought contend is the policy for promoting progress in the arts and sciences 
and a flourishing socialist culture in our land.”). 
 431. Michael Binyon, Briefing: The Origins of the Rushdie Controversy, TIMES ONLINE, June 
18, 2007, http://www.timesonline.co.uk/tol/news/uk/article1950780.ece. 
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values.  
 
this phenomenon.  These collectivist cultures’ resistance to Western 
cultural norms, however, appears to be directed at both liberalism and 
capitalism per se and general Western cultural 432
The EU Group nations likewise are resisting cultural domination by 
the U.S. and a few other powerful Western nations, even though the 
great majority of EU Group nations subscribe to both liberalism and 
capitalism today, and, in fact, many of the EU Group nations are the 
U.S.’ strongest allies.  They have no desire to terminate their 
membership in the WTO or restrict their nationals’ interaction with 
foreign nationals, access to foreign content items, involvement in 
international trade, or participation in the digital age.  The EU Group 
nations simply wish to preserve cultural diversity on the national and 
international level, and this cultural diversity is being threatened by the 
global penne pasta culture that is heavily dominated by U.S. cultural 
values that has developed around the world.  Again, while it is 
notoriously difficult to assess changing levels of “cultural diversity” in 
any society, let alone the entire group of WTO members,433 the available 
evidence strongly indicates that cultural diversity has decreased 
significantly, rather than increased, as a result of globalization. 434 
One only has to visit the downtown area of almost any large capital 
city in the world (or take an international flight as Mari and Paul in the 
story at the beginning of this article did) to experience the global penne 
pasta culture first-hand.  Within minutes, one is likely to gaze upon 
numerous U.S. fast-food restaurant logos, billboards advertising U.S. 
movies and musicians, and English-language translations of street signs.  
To be sure, there is a degree of “cultural diversity” that one can 
experience in the midst of all of this cultural uniformity, but often even 
this “cultural diversity” is standardized, as in the case of Starbucks’ 
standard “variety pack of coffees from around the world.”435 In short, 
the hybridity theory, to which the U.S. Group subscribes, promises a 
 432. To an extent, the current U.S. conflicts in Iraq, Iran, Afghanistan, and North Korea can be 
seen as a larger global struggle between “Western” liberal cultures, on the one hand, and various 
“Eastern” collectivist cultures (primarily fundamentalist Muslim groups), on the other.  To be sure, 
though, the West’s dependence on oil and Iraq’s large oil reserves also may have played a role in 
both the 1991 and 2003 U.S. conflicts in Iraq.  See, e.g., Marjorie Cohn, Oil: Weapon of Mass 
Destruction, 11 BRIDGES: AN INTERDISCIPLINARY J. THEOLOGY, PHIL., HIST. & SCI. 1 (2004). 
 433. See World Trade Organization, Members & Observers, 
http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm (last visited Dec. 24, 2007). 
 434. See supra text accompanying notes 421–424. 
 435. See Starbucks Store, Six for the Season Gift Pack by Starbucks® Coffee, 
http://www.starbucksstore.com/products/shprodde.asp?SKU=118435&CCAID=SBSTARKEY1184
35 (last visited Dec. 24, 2007). 
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more culturally diverse global community, but this promise has not been 
fulfilled. 
4. The field of cultural studies reveals that the significant decrease 
in cultural diversity within and across nations today likely is 
due to the enormous imbalance between foreign and national 
content items available in most nations. 
The field of cultural studies reveals that the significant contraction 
in cultural diversity around the world likely is due to the tremendous 
imbalance between foreign and national content items available in most 
nations.  The reason why content items possess such a powerful effect 
on people’s practices and beliefs is that these items, by definition, 
constitute “language” and cultures evolve primarily through language.436  
In addition, content items are not simply “information” but rather are 
language items specifically intended to convey “meaning” to their 
audiences437 and a people’s culture essentially is a set of beliefs and 
practices regarding the “meaning” of human life.438  Moreover, cultural 
studies teaches that the content items that are the most effective at 
evoking emotional responses from human beings are visuals, such as 
movies, videos, music videos, and television broadcasts,439 followed by 
sound recordings.440  These particular content items trigger strong 
emotional responses because they appeal directly to people’s senses441 
and most cultural theorists maintain that the emotional component plays 
at least as important a role as the rational component of a human being’s 
brain in adopting cultural norms.442 
For all of the reasons discussed above, the enormous media 
conglomerates that are based in the U.S. and a handful of other powerful 
nations are able to inundate most other nations with their content 
offerings today443 and these conglomerates are especially dominant in 
the content genres of visuals and sound recordings.444  Again, from the 
standpoint of cultural diversity, the problem with such content items is 
not that they are dangerous, violate people’s morals, or are of low artistic 
 436. See supra text accompanying notes 360–361. 
 437. See supra text accompanying note 32. 
 438. See supra text accompanying notes 197–200. 
 439. See supra text accompanying notes 362, 109. 
 440. See supra text accompanying notes 364, 109. 
 441. See supra text accompanying note 366. 
 442. See supra text accompanying notes 327–329. 
 443. See supra text accompanying notes 81–109. 
 444. Id. 
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quality (at least not normally).  Rather, it is the imbalance between the 
“language” or content items reflecting the norms of content producers in 
the U.S. and a few other powerful nations and “language” or content 
items reflecting the norms of alternative cultures around the world that 
the field of cultural studies teaches threatens the viability of those 
alternative cultures.445 
In addition, the field of cultural studies teaches that individuals and 
groups who allow others in a society to speak for them risk losing their 
own identity (or culture) and ultimately their autonomy and power in the 
society, as systems of domination are self-reinforcing.446  This suggests 
that the tremendous imbalance between foreign content items and 
national content items in many countries likewise threatens the EU 
Group nations’ political power in the international arena. 
IV. CONCLUSION 
Cultural diversity within and across nations appears to be in serious 
decline, and the cultural analysis presented in this article strongly 
suggests that the tremendous imbalance between foreign and national 
content items available in many nations is, at the very least, a major 
factor contributing to this development.  At the same time, it is clear that 
the EU Group of nations do not wish to limit their nationals’ access to 
foreign content items, as exposure to other cultures (as opposed to 
cultural domination) stimulates creativity and, in any case, any 
government measure restricting imports of foreign content items is likely 
to be ineffective in the digital age.  Most important, the field of cultural 
studies teaches that any group of people must define itself in order to 
maintain its autonomy and assert its “difference” in the world.  Clearly, 
silencing others’ voices, by itself, does not serve this self-definition 
function. 
Accordingly, this article concludes that, in order to invigorate sub-
national and national cultures, nations should focus on ensuring that 
their nationals are able to create a much greater quantity of national 
content items, especially those recorded in a native language.  In 
addition, they should encourage the production of electronic content 
items, in particular visuals and music recordings, as people all over the 
globe are now “speaking” electronically, and visuals, followed by music 
recordings, are the most effective conveyors of cultural norms.  
 445. See supra text accompanying notes 288–293. 
 446. See supra text accompanying notes 278–302. 
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Unfortunately, content producers in many countries have not been able 
to produce or disseminate many national content items, as neither the 
national population nor the government is wealthy enough to cover their 
production and promotional costs.  This issue is especially problematic 
with respect to visuals, as visuals can be quite expensive to produce and 
advertise.  The next article in the series of articles concerning the current 
WTO rules on content items will consider these financial issues further, 
as part of the economic analysis of the international trade in content 
items presented there. 
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EXHIBIT A 
MEDIA CONGLOMERATE HOLDINGS 
TIER I 
1. CBS CORPORATION: 
TELEVISION 
CBS Television Network – consisting of more than 200 television 
stations and affiliates reaching virtually every home in the United States; 
The CW – a joint venture between Time Warner and CBS Corporation; 
CBS Television Stations – consisting of 29 stations, including 14 that 
are part of the CBS Television Network and 15 that are affiliated with 
The CW Network, MyNetworkTV, or operate as independents; 
Showtime – which is a premium television channel and wholly-owned 
subsidiary of CBS Corporation; and CSTV Networks, Inc. – which is the 
leading digital and cable programming company dedicated to college 
sports. 
DISTRIBUTION 
CBS Paramount International Television; CBS Paramount Network 
Television; CBS Television Distribution Group. 
DIGITAL 
CBS Interactive – which is responsible for overseeing all consumer 
digital properties, in addition to exploring opportunities in the new 
media sector, including streaming of network programming, live shows 
produced exclusively for the Internet, podcasts and mob-isodes. 
RADIO 
CBS Radio – which operates 140 radio stations, all but one of 
which are in the U.S.’ top 50 markets. 
PUBLISHING 
Simon & Schuster – which includes the Simon & Schuster Adult 
Publishing Group, Simon & Schuster Children’s Publishing, Simon & 
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Schuster Audio, Simon & Schuster Digital, and international companies 
in Australia, Canada, and the United Kingdom. 
OTHER 
CBS Consumer Products; CBS Outernet – which is a leading 
provider of in-store media networks to grocery retailers; and CBS 
Outdoor – which is the largest out-of-home media company in North 
America with a major presence across Europe as well. 
 
Sources: 
 CBS Corp., Our Company, 
http://www.cbscorporation.com/our_company/index.php (last visited 
Mar. 4, 2008); 
 CBS Corp., Our Company, Divisions, CBS Consumer Prods.,  
http://www.cbscorporation.com/our_company/divisions/cbs_products/in
dex.php (last visited Mar. 4, 2008); 
Fairness & Accuracy in Reporting, Media Outlet/Personality: 
Viacom/CBS, 
http://www.fair.org/index.php?page=19&media_outlet_id=29 (last 
visited Mar. 4, 2008); CBS Corp., Our Company, Divisions, The CW,  
http://www.cbscorporation.com/our_company/divisions/thecw/index.ph
p (last visited Apr. 1, 2008); 
CBS Corporation, Our Company, Divisions, CBS Corp., 
http://www.cbscorporation.com/our_company/divisions/cbs_corporation
/index.php (last visited Apr. 1, 2008); 
CBS Corp., Our Company, Divisions, 
http://www.cbscorporation.com/our_company/divisions/interactive/inde
x.php (last visited Apr. 1, 2008); 
CBS Corp., Our Company, Divisions, CBS Outernet, 
http://www.cbscorporation.com/our_company/divisions/cbs_outernet/in
dex.php (last visited Apr. 1, 2008). 
 
2. GENERAL ELECTRIC: 
FILM 
Universal Pictures – which has production agreements with 
Imagine, Tribeca Films, Shady Acres, The Kennedy/Marshall Company, 
Double Feature Films, Playtone Company, Strike Entertainment, Type A 
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Films, Depth of Field, and Working Title Films (Europe’s foremost film 
production company), Focus Features, Rogue Pictures, and Universal 
Studios Home Entertainment. 
TELEVISION 
NBC/CNBC; NBC and CNBC Europe and Asia; Canal de Noticias 
NBC; 50% of MSNBC; NBC Universal Television Studio – which 
consists of 10 NBC television stations in major U.S. television markets; 
16 Telemundo stations and one independent Spanish-language television 
station; stakes in PAX TV, A&E, the History Channel, the History 
Channel International, National Geographic International, the Sundance 
Channel, and TiVo; Bravo; Sci-Fi; and USA. 
DISTRIBUTION 
NBC Universal Television Distribution; NBC Universal Television 
Studio. 
DIGITAL 
IVillage; NBBC; 47% share of NBC.com; 10% shares of both 
Salon.com and Autobytel.com; a 50% share of polo.com; and Pay Per 
View/Video on Demand. 
ENTERTAINMENT FRANCHISES 
AMC; Universal Parks & Resorts; 16% stake in the NY Knicks, the 
Rangers, the NY Liberty, Radio City Music Hall and Madison Square 
Garden (through Bravo); and 3% interest in World Wrestling Federation 
Entertainment. 
COMMUNIATION SATELLITES 
14 communication satellites. 
 
Sources: 
GE, Our Businesses, 
http://www.ge.com/company/businesses/index.html (last visited on Mar. 
4, 2008); 
NBC Universal Home Page, http://www.nbcuni.com/ (last visited 
on Mar. 7, 2008); 
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Columbia Journalism Review, Resources, 
http://www.cjr.org/resources/ (last visited on Mar. 7, 2008); 
GE, Our Businesses, Fact Sheet, 
http://www.ge.com/company/businesses/factsheets/nbcu.html (last 
visited Apr. 1, 2008); 
NBC Universal, Company Overview, 
http://www.nbcuni.com/About_NBC_Universal/Company_Overview/ 
(last visited Apr. 1, 2008); 
NBC Universal, Company Overview, Film,  
http://www.nbcuni.com/About_NBC_Universal/Company_Overview/ov
erview06.shtml (last visited Apr. 1, 2008); 
NBC Universal, Company Overview, NBC Universal Television 
Group,  
http://www.nbcuni.com/About_NBC_Universal/Company_Overview/ov
erview02.shtml (last visited Apr. 1, 2008); 
NBC Universal, Company Overview, NBC Universal Digital 
Media, 
http://www.nbcuni.com/About_NBC_Universal/Company_Overview/ov
erview05.shtml (last visited Apr. 1, 2008); 
NBC Universal, Company Overview, Parks & Resorts, 
http://www.nbcuni.com/About_NBC_Universal/Company_Overview/ov
erview07.shtml (last visited Apr. 1, 2008); 
The Big Ten, THE NATION, Jan. 7/14, 2002, available at 
http://www.thenation.com/special/bigten11.swf. 
3. NEWS CORPORATION: 
FILM 
20th Century Fox; 20th Century Fox Espanol; 20th Century Fox 
Home Entertainment; 20th Century Fox International; Fox Searchlight 
Pictures; Fox Studios Australia; Fox Studios Baja; Fox Studios LA; Blue 
Sky Studios. 
TELEVISION 
20th Century Fox Television; Fox Television Studios; The FOX 
Broadcasting Company; the 35 stations in the Fox Television Stations 
group; STAR in Asia; various television operations in Eastern Europe; 
In the US: Twentieth Century Fox and all of the Fox Networks (Fox, 
FX, FMC, Fox News, National Geographic, Speedvision, Outdoor Life, 
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Fox International Sports Channel, Golf Channel, Health Network, 
Television Games Network, and the TV Guide Channel); In Europe: Sky 
Television Network (BSkyB in the UK); 38.5% share of TV Guide; 34% 
share of DirecTV Group (DirectTV satellite television and Intermix 
Media, the creator of MySpace.com); FOX Broadcasting Company; 
FOX Sports Australia; FOX Television Stations; FOXTEL; 
MyNetworkTV; STAR; FOX Business Network; Fox Movie Channel; 
Fox College Sports; Fox Sports Enterprises; Fox Sports En Espanol; Fox 
Sports Net; Fox Soccer Channel; Fox Reality; Fuel TV; FX; National 
Geographic Channel Worldwide; Speed; Stats, Inc; and Sky Italia. 
DIGITAL 
Broadsystem; Fox Interactive Media; MySpace; IGN 
Entertainment; Rotten Tomatoes; AskMen; FoxSports.com, Scout; 
WhatIfSports; kSolo; Fox.com; AmericanIdol.com; Spring Widgets; 
Milkround; National Rugby League; NDS; News Digital Media; 
News.com.au; FoxSports.com.au; CARSguide.com.au; 
careerone.com.au; truelocal.com.au; and News Outdoor.  
PUBLISHING 
HarperCollins Publishers; Children’s Books; and Zondervan. 
NEWSPAPERS 
International: The Wall Street Journal; Dow Jones; In the U.S.: 
New York Post; Australia/Asia: Daily Telegraph; Fiji Times; Gold Coast 
Bulletin; Herald Sun; Newsphotos; Newspix; Newstext; NT News; Post-
Courier; Sunday Herald Sun; Sunday Mail; Sunday Tasmanian; Sunday 
Territorian; Sunday Times; 
The Advertiser; The Australian; The Courier-Mail; The Mercury; The 
Sunday Mail; The Sunday Telegraph; and the Weekly Times; In the 
U.K: News International; News of the World; The Sun; The Sunday 
Times; The Times; and the Times Literary Supplement. 
MAGAZINES 
Big League; Inside Out; donna hay; ALPHA; News America 
Marketing; Smart Source; The Weekly Standard; AND Gemstar - TV 
Guide International Inc.  
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ENTERTAINMENT 
40% share of the NY Knicks, the Rangers, the Liberty, and 
Madison Square Garden. 
 
Sources: 
News Corp., Investor Relations, Corporate Profile, 
http://www.newscorp.com/investor/index.html (last visited on Mar. 4, 
2008); 
Columbia Journalism Review, Resources, 
http://www.cjr.org/resources/ (last visited Mar. 7, 2008); 
News Corp., Filmed Entertainment, 
http://www.newscorp.com/operations/index.html (last visited Apr. 1, 
2008); 
News Corp., Television, 
http://www.newscorp.com/operations/television.html (last visited Apr. 1, 
2008); 
News Corp., Cable Programming, 
http://www.newscorp.com/operations/cable.html (last visited Apr. 1, 
2008); 
News Corp., Direct Broadcast Satellite Television, 
http://www.newscorp.com/operations/dbst.html (last visited Apr. 1, 
2008); 
2007 S.E.C. ANN. REP. 1, available at 
http://www.sec.gov/Archives/edgar/data/784681/000110465908013859/
a08-2326_110k.htm. 
4. TIME WARNER: 
FILM 
Warner Brothers; New Line Cinema; and Castle Rock 
Entertainment. 
TELEVISION/DISTRIBUTION 
Warner Brothers; CNN; HBO; Cinemax; and the Cartoon Network. 
DIGITAL 
AOL.com, including AOL Instant Messenger (AIM); Warner Bros.’ 
Studio 2.0; Digital Cinema; Total Hi-Def disc as well as multiple digital 
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downloading and VOD distribution agreements; MapQuest; Moviefone; 
HBO on Demand; AT&T mobile devices; Time Warner Cable’s 
enhanced digital video applications; Road Runner High Speed Online; 
Digital Phone services; Time Inc.’s People.com, SI.com and Time.com; 
Turner Broadcasting’s CNN.com, TCM.com, CartoonNetwork.com, 
TheSmokingGun.com, superdeluxe.com, AdultSwim.com, 
Veryfunnyads.com, NASCAR.com, pga.com, and GameTap. 
MAGAZINES 
Time Magazine; Fortune; Sports Illustrated; Entertainment Weekly; 
and People Magazine. 
 
Sources:  
Time Warner, About Us, Our Company, 
http://www.timewarner.com/corp/aboutus/our_company.html (last 
visited on Mar. 4, 2008); 
Time Warner, About Us, Our Company, Businesses, Warner Bros. 
Entertainment,  
http://www.timewarner.com/corp/businesses/detail/warner_bros/index.ht
ml (last visited on Apr. 1, 2008); 
Press Release, Time Warner, Toby Emmerich Named President & 
COO, New Line Cinema (Mar. 19, 2008), available at 
http://www.timewarner.com/corp/newsroom/pr/0,20812,1723745,00.ht
ml; 
Hoovers, Companies, Castle Rock, Company Description, 
http://www.hoovers.com/castle-rock/—ID__105369—/free-co-
profile.xhtml (last visited on Apr. 1, 2008); 
Time Warner, Businesses, Turner Broadcasting System, 
http://www.timewarner.com/corp/businesses/detail/turner_broadcasting/i
ndex.html (last visited on Apr. 1, 2008); 
Time Warner, Businesses, Time Inc., 
http://www.timewarner.com/corp/businesses/detail/time_inc/ (last 
visited on Apr. 1, 2008). 
 
 
 
5. VIACOM: 
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FILM 
Paramount Pictures – which distributes filmed entertainment from 
Paramount Pictures, DreamWorks Pictures, DreamWorks Animation, 
Paramount Vantage, Paramount Classics, Marvel Studios, MTV Films, 
Home Entertainment and Nickelodeon Movies. 
TELEVISION/MUSIC 
MTV Networks – which includes 150 channels worldwide, e.g., 
Music Television, The Movie Channel; TeMTV2, mtvU, MTV Tr3s, 
VH1, VH1 Classic, VH1 Soul, CMT, Logo, Nickelodeon, Nick at Nite, 
Noggin, The N, 50% of Comedy Central, TV Land, and Spike TV; 
UPN; Showtime; TNN; CMT; and FLIX. 
DIGITAL 
BET Networks – which includes BET J, BET Gospel and BET Hip-
Hop, and combine. Online; BET Mobile – which delivers music, gaming 
and video content to audiences on wireless devices across virtually all 
service providers, AddictingGames.com, AtomFilms, Shockwave.com, 
GameTrailers.com, Harmonix, Neopets, Quizilla, Xfire, Y2M, and 
MTVN International. 
OTHER 
BET Event Productions – which is a full-scale event management 
and production company with festivals and live events spanning the 
globe; BET International – which delivers content to consumers of Black 
culture around the world; exclusive advertising rights on buses, 
subways, trains, etc. in New York, Los Angeles, Los Angeles, Chicago, 
San Francisco, Philadelphia, Detroit, Houston, Atlanta, and 82 other 
cities in the US, as well as Europe, Canada, and Mexico; and 82% of 
Blockbuster. 
 
Sources: 
Viacom, Our Brands, 
http://www.viacom.com/ourbrands/Pages/default.aspx (last visited Mar. 
4, 2008). 
Viacom, Our Brands, Producing and Distributing America’s 
Favorite Films, 
http://www.viacom.com/ourbrands/filmedentertainment/paramountmotio
nspicturegroup/Pages/paramountpictures.aspx (last visited Apr. 1, 2008). 
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Viacom, MTV networks, Connecting Our Audiences with the 
Brands They Love, 
http://www.viacom.com/ourbrands/medianetworks/mtvnetworks/Pages/
default.aspx (last visited Apr. 1, 2008). 
Viacom, BET networks, 
http://www.viacom.com/ourbrands/medianetworks/betnetworks/Pages/d
efault.aspx (last visited Apr. 1, 2008); 
Viacom, Atomfilms, 
http://www.viacom.com/ourbrands/medianetworks/mtvnetworks/Pages/a
tomfilms.aspx (last visited Apr. 1, 2008); 
Viacom, AddictingGames, 
http://www.viacom.com/ourbrands/medianetworks/mtvnetworks/Pages/a
ddictinggames.aspx (last visited Apr. 1, 2008); 
Viacom, Shockwave, 
http://www.viacom.com/ourbrands/medianetworks/mtvnetworks/Pages/s
hockwave.aspx (last visited Apr. 1, 2008); 
Viacom, Gametrailers, 
http://www.viacom.com/ourbrands/medianetworks/mtvnetworks/Pages/
gametrailers.aspx (last visited Apr. 1, 2008); 
Viacom, Harmonix,  
http://www.viacom.com/ourbrands/medianetworks/mtvnetworks/Pages/
harmonix.aspx (last visited Apr. 1, 2008); 
Viacom, Neopets,  
http://www.viacom.com/ourbrands/medianetworks/mtvnetworks/Pages/
neopets.aspx (last visited Apr. 1, 2008); 
Viacom, Xfire,  
http://www.viacom.com/ourbrands/medianetworks/mtvnetworks/Pages/
xfire.aspx (last visited Apr. 1, 2008); 
Viacom, Quizilla, 
http://www.viacom.com/ourbrands/medianetworks/mtvnetworks/Pages/
quizilla.aspx (last visited Apr. 1, 2008); 
Viacom, MTV Networks International,  
http://www.viacom.com/ourbrands/medianetworks/mtvnetworks/Pages/
mtvninternational.aspx (last visited Apr. 1, 2008); 
Y2M, MTV Networks’ mtvU Agrees to Acquire Y2M, Largest 
Online Student Newspaper Network in the Country, 
http://www.y2m.com/news/060802.html (last visited Apr. 1, 2008). 
BET Networks, BET Event Productions, 
http://bet.mediaroom.com/index.php?s=59 (last visited Apr. 1, 2008); 
BET Networks, BET International, 
http://bet.mediaroom.com/index.php?s=63 (last visited April 1, 2008). 
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6. WALT DISNEY, INC.: 
FILM 
Walt Disney Studios – which distributes under Walt Disney 
Pictures (includes Walt Disney Animation Studios, Pixar Animation 
Studios and DisneyToon Studios); Touchstone Pictures; Hollywood 
Pictures; Miramax Films; Walt Disney Studios Motion Pictures 
International; and Walt Disney Studios Home Entertainment – which 
distributes Disney and other film titles to the rental and sell-through 
home entertainment markets worldwide. 
TELEVISION 
Media Networks – which includes Disney-ABC Television Group, 
ESPN Inc., ABC-owned television stations, Lifetime Network (partial), 
A&E (partial), and E! (partial). 
DIGITAL 
Walt Disney Internet Group; SOAPnet. 
RADIO 
ABC Radio. 
MUSIC 
Disney Music Group – which distributes original music and motion 
picture soundtracks under Walt Disney Records, Buena Vista Music 
Group, Hollywood Records, and Lyric Street Records. 
PUBLISHING 
Disney Publishing Worldwide (DPW) –which is the world’s largest 
publisher of children’s books and magazines, reaching more than 100 
million readers each month in 75 countries (includes Disney Libri, 
Hyperion, Hyperion Books for Children, Jump at the Sun, Disney Press, 
Disney Editions, Miramax Books, ESPN Books, Theia, ABC Daytime 
Press, Hyperion Audiobooks, Hyperion East, Disney Publishing 
Worldwide, Cal Publishing Inc., CrossGen, Volo, Michael di Caupa 
Books, Disney Global Children’s Books, Global Retail, and Global 
Continuity). 
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MAGAZINES 
Automotive Industries; Biography (with GE and Hearst); Discover; 
Disney Adventures; Disney Magazine; ECN News; ESPN Magazine 
(distributed by Hearst); Family Fun; Institutional Investor; JCK; Kodin; 
Top Famille – French family magazine; US Weekly (50%); Video 
Business; and Quality. 
ENTERTAINMENT 
Disney Theatrical Productions—which is one of the largest 
producers of Broadway musicals and also includes Disney Live Family 
Entertainment and Disney on Ice; Disney Land Resorts – which includes 
Disneyland Resort in Anaheim, California, Walt Disney World Resort in 
Lake Buena Vista, Florida, Tokyo Disney Resort, Disneyland Resort 
Paris, and Hong Kong Disneyland. 
OTHER 
Disney Consumer Products and affiliates (DCP) – which extends 
the Disney brand to merchandise ranging from apparel, toys, home décor 
and books and magazines to interactive games, foods and beverages, 
stationery, electronics and fine art. 
 
Sources: 
Disney, Company Overview, 
http://corporate.disney.go.com/corporate/overview.html (last visited 
Mar. 4, 2008); 
Columbia Journalism Review, Who Owns What, The Walt Disney 
Company, http://cjrarchives.org/tools/owners/disney.asp (last visited 
Apr. 1, 2008). 
 
 
 
MEDIA CONGLOMERATE HOLDINGS 
TIER II* 
 
7. BERTELSMANN AG: 
A publishing empire  – which includes Random House, Knopf, 
Fodor’s, and Ballantine; 40% of Barnes and Noble’s online book sales; 
22 television stations in Europe; over 100 magazines worldwide; and 
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BMG (now merged with Sony) – which includes the music labels Arista, 
and RCA. 
 
Sources: 
Columbia Journalism Review, Resources, 
http://www.cjr.org/resources/index.php (choose “Bertelsmann AG” on 
pull-down menu) (last visited Apr. 1, 2008). 
 
8. LIBERTY MEDIA: 
4% of Vivendi; 4% of Time Warner; 17% of News Corp.; and 1% 
of Viacom; 101 magazines – including Modern Bride and Seventeen; 
Ticketmaster; Citysearch online; 50% of Discovery Communications, 
Inc.- which owns the Discovery Channel, the Learning Channel, Animal 
Planet, Discovery Health, Discovery Kids Media, The Science Channel, 
Investigation Discovery, The Military Channel, Fit TV, U.S. Hispanic 
Networks, HD Theater, Travel Channel, BBC America, BBC World 
News.  Liberty Media also owns Starz Media, LLC and has a minority 
equity investment in Sprint Nextel Corporation. 
 
Sources: 
Columbia Journalism Review, Resources, 
http://www.cjr.org/resources/index.php (choose “Liberty Media 
Corporation” on pull-down menu) (last visited Apr. 1, 2008);  
Discovery Communications, http://corporate.discovery.com (last 
visited Apr. 1, 2008); 
http://www.libertymedia.com/overview/default.htm (last visited Apr. 1, 
2008). 
 
9. SONY: 
Sony Pictures Entertainment; Columbia TriStar; Sony Pictures 
Classics, Screen Gems; and 50% of Sony Music – which merged with 
BMG in 2004 and includes the Columbia, Epic and Sony music labels. 
 
Sources: 
Columbia Journalism Review, Resources, 
http://www.cjr.org/resources/index.php (choose “Sony Corporation”). 
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10. VIVENDI SA: 
Universal Music Group – which includes Interscope A&M 
Records, Geffen Records, Island Def Jam Music Group, and Universal 
Motown  Record Group labels; 20% of NBC Universal; 93% of USA 
Network; 100% of CANAL+ Group; 56% of SFR, France’s No. 2 
mobile telecommunications operator; 53% of Maroc Telecom, the 
leading internet access operator in Morocco, and 100% of Viviendi 
Games. 
 
Sources: 
Vivendi, Group, Group Profile, 
http://www.vivendi.com/corp/en/group/profile.php (last visited Apr. 1, 
2008); 
Vivendi, Universal Music Group, 
http://www.vivendi.com/corp/en/subsidiaries/index_music.php (last 
visited Apr. 1, 2008). 
 
MEDIA CONGLOMERATE HOLDINGS 
TIER III* 
 
11. GRUPO TELEVISA (LARGEST MEDIA COMPANY IN THE SPANISH-
SPEAKING WORLD): 
Provides 70% of the prime-time content to Univision in the U.S.; 
Televisa owns stations throughout Latin America and Spain as well as 
part or all of Sky Television, DirecTV Mexico, Editorial Televisa print 
media, Intermex editorial house, Televisa Musica recording label, 
Volaris Airline, Estadio Azteca football stadium, and three soccer teams. 
 
Sources: 
Televisa, Subsidiaries of Televisa, 
http://www.televisa.com/index_eng.html (last visited Apr. 1, 2008) 
(choose Univision, Televisa Networks, Sky, Editorial Televisa, 
Intermex, Televisa Musica, Volaris, Estadio Azteca, Soccer). 
12. GRUPO PRISA (SPANISH BASED MEDIA CONGLOMERATE): 
Three newspapers; six radio stations; and three television networks. 
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Sources: 
Prisa, Business Areas, The Leading Worldwide Spanish Speaking 
Newspaper, http://www.prisa.es/en/areas/elpais.html (last visited Apr. 1, 
2008); 
Prisa, Business Areas, The Best Sports and Financial Coverage, 
http://www.prisa.es/en/areas/prensaesp.html (last visited Apr. 1, 2008); 
Prisa, Business Area, The Best Local Television Offering, 
http://www.prisa.es/en/areas/localia.html (last visited Apr. 1, 2008); 
Prisa, Business Area, International Television, 
http://www.prisa.es/en/areas/tvinternacional.html (last visited Apr. 1, 
2008). 
13. ORGANIZACOES GLOBO (BRAZILIAN MEDIA CONGLOMERATE): 
Rede Globo – which is the leading broadcast network in Latin 
America; newspapers in Rio de Janeiro and Sao Paolo; a publishing 
group; a film studio; a cable television operator; a satellite television 
operator; and four radio stations. 
 
Sources: 
Brazilian Media Conglomerate, Organizações Globo, Uses Vignette 
Technology to Leverage its Premier News and Entertainment Content to 
the Web, http://www.vignette.com/Downloads/CS_Globo_121002.PDF 
(last visited Apr. 1, 2008). 
14. FININVEST (MEDIA CONGLOMERATE CONTROLLED BY SILVIO 
BERLUSCONI, ITALY’S FORMER PRIME MINISTER): 
Medusa film productions; Mondadori Publishing; Mediaset 
(channels Canale 5, Italia 1, and Rete 4); and the AC Milan football 
team. 
 
Sources: 
Fininvest Home Page, http://www.fininvest.com/_eng/index.shtml 
(last visited Apr. 1, 2008); 
Canale 5, http://www.canale5.mediaset.it/ (last visited Apr. 1, 
2008); 
Italia 1, http://www.italia1.mediaset.it/ (last visited Apr. 1, 2008); 
Rete 4, 
http://www.rete4.mediaset.it/ (last visited Apr. 1, 2008). 
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15. CANWEST GLOBAL (CANADIAN MEDIA COMPANY) 
Global Television Network; six radio stations; and Canada’s largest 
newspaper publisher. 
 
Sources: 
Canwest, Conventional Networks, 
http://www.canwest.com/brands/conventional.asp (last visited Apr. 1, 
2008); 
Canwest, Radio, http://www.canwest.com/brands/radio.asp (last 
visited Apr. 1, 2008); 
Canwest, Newspapers, 
http://www.canwest.com/brands/newspapers.asp (last visited Apr. 1, 
2008). 
16. LAGARDERE GROUP: 
Numerous media companies, including Hachette Filipacchi (the 
largest magazine producer in the world); 100.5 DAS HITRADIO, and 
Angel Productions. 
 
Sources: 
Lagardère, http://www.lagardere.com/group/companies-brands-
319.html (last visited May 2, 2008). 
17. HEARST CORP.: 
Cosmopolitan; CosmoGirl; Esquire; Good Housekeeping; Harper’s 
Bazaar; House Beautiful; Marie Claire; O; the Oprah Magazine; Popular 
Mechanics; Redbook; Seventeen; Town & Country; XM Satellite Radio; 
27 television stations; and 12 newspapers, including the San Francisco 
Chronicle and the Seattle Post-Intelligencer. 
 
Sources: 
Columbia Journalism Review, Resources, 
http://www.cjr.org/resources/index.php (last visited Apr. 1, 2008) 
(choose “Hearst” from pull-down menu). 
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* Additional Sources for Tier II and Tier III Companies: 
Mark Crispin Miller, The Big Ten: What’s Wrong With This 
Picture?, THE NATION, Dec. 20, 2001, available at 
http://www.thenation.com/doc/20020107/miller; Columbia Journalism 
Review, Resources, http://www.cjr.org/resources/index.php (accessed 
July 25, 2007). 
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EXHIBIT B 
U.S. PERCENTAGE OF VARIOUS CONTENT MARKETS 
I. PERCENTAGE OF THEATER BOX OFFICE RECEIPTS IN 2005 
ATTRIBUTABLE TO MOVIES ORIGINATING IN THE U.S.* 
* Source: European Audiovisual Observatory, Film and Home 
Video, in YEARBOOK 2006: FILM, TELEVISION, AND VIDEO IN EUROPE, 
VOL. 3 60-64, 126 (2007) (citing Screen Digest Home Page, 
http://www.screendigest.com (last visited Apr. 1, 2008); Bureau Van 
Duk Electronic Publishing (BVDEP) Home Page, 
http://www.bvdep.com (last visited Apr. 1, 2008), and Eurostat Home 
Page, http://epp.eurostat.ec.europa.eu (last visited Apr. 1, 2008) (market 
share according to the origin of feature films). 
COUNTRY U.S. ORIGIN PERCENTAGE % 
Belgium  70.7 
Czech Rep. 60.0 
Denmark 56.3 
Estonia 72.1 
Finland 63.0 
France 46.1 
Germany 68.4 
Great Britain 63.1 
Hungary  74.3 
Iceland 83.6 
Italy 51.9 
Latvia 70.8 
Lithuania 79.7 
Luxembourg 75.8 
Netherlands 74.5 
Norway 73.0 
Poland 63.3 
Portugal  79.3 
Romania 86.7 
Spain 60.1 
Sweden 59.8 
Switzerland 58.2 
Turkey  43.3 
United States  86.1 
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 II. ORIGIN OF FICTION BROADCAST ON EU NETWORK AND 
CABLE TELEVISION CHANNELS IN 2005* 
* Source: European Audiovisual Observatory, Trends in European 
Television, in YEARBOOK 2006: FILM, TELEVISION, AND VIDEO IN 
EUROPE, VOL. 2 154-61, 218-20 (2007) (citing Infomedia Archives for 
Austria, Belgium, Switzerland, Germany, Finland, France, Great Britain, 
Ireland, Italy, the Netherlands, Norway, and Sweden Home Page, 
www.infomedia.lu (last visited Apr. 1, 2008); Essential Television 
Statistics (ETS) for Spain, Czech Republic, Greece, Hungary, Poland, 
and Portugal Home Page, http://www.etstv.com (last visited Apr. 1, 
2008) (origin of fiction broadcast by TV channels in Europe). 
 
COUNTRY 
TOTAL 
HOURS 
NATIONAL 
HOURS 
NON- 
EU 
HOURS 
US 
ORIGIN 
HOURS 
NATIONAL 
%  
NON- 
EU % 
US 
ORIGIN 
% 
1 Austria (AT) 14,046.0 273.2 10,316.6 8,051.8 1.9% 73.4% 57.3% 
2 Belgium (BE) 47,689.5 1,870.8 36,499.5 23,879.3 3.9% 76.5% 50.1% 
3 Switzerland 
(CH) 9,009.0 274.9 5,993.0 4,414.1 3.1% 66.5% 49.0% 
4 Czech Republic 
(CZ) ~ ~ 6,891.0 4,796.6    
5 Germany (DE) 49,731.7 8,651.5 34,765.9 24,440.1 17.4% 69.9% 49.1% 
6 Denmark (DK) 25,845.2 658.9 23,619.5 19,071.2 2.5% 91.4% 73.8% 
7 Spain (ES) ~ ~ 11,396.0 7,589.0    
8 Finland (FI) 8,057.9 894.8 5,030.8 3,895.3 11.1% 62.4% 48.3% 
9 France (FR) 97,525.6 26,810.9 50,798.2 33,946.1 27.5% 52.1% 34.8% 
10 Great Britain 
GB) 137,668.4 26,299.8 106,611.2 84,302.7 19.1% 77.4% 61.2% 
11 Greece (GR) ~ ~ 13,711.0 9,305.4    
12 Hungary (HU) ~ ~ 8,093.0 5,572.3    
13 Ireland (IE) 13,005.1 477.3 8,876.3 6,061.6 3.7% 68.3% 46.6% 
14 Italy (IT) 24,435.7 4,227.7 17,284.3 13,455.0 17.3% 70.7% 55.1% 
15 Netherlands 
(NL) 11,928.4 1,101.7 9,451.2 8,059.1 9.2% 79.2% 67.6% 
16 Norway (NO) 11,208.3 1,311.8 8,693.9 7,217.4 11.7% 77.6% 64.4% 
17 Poland (PL) ~ ~ 17,763.0 12,212.7    
18 Portugal (PT) ~ ~ 8,152.0 4,492.0    
19 Sweden (SE) 41,734.8 1,708.5 33,529.3 24,624.6 4.1% 80.3% 59.0% 
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III. GLOBAL RECORDED MUSIC SALES 
TOTAL MUSIC SALES BY COUNTRY IN 2005*  
(PHYSICAL** & DIGITAL SALES, IN U.S. MILLION DOLLARS) 
     
Rank, in 
Descending 
Order  
Country  Retail Sales 
Value  
Digital 
Percentage of 
Total Sales  
Percentage 
of Total 
Sales  
1 USA  12,269 9% 37% 
2 Japan  5,448 7% 16% 
3 UK  3,446 3% 10% 
4 Germany  2,211 3% 7% 
5 France  1,990 2% 6% 
6 Canada  732 3% 2% 
7 Australia  674 2% 2% 
8 Italy  669 4% 2% 
9 Spain  555 1% 2% 
10 Netherlands  431 2% 1% 
11 Mexico  412 <1%  1% 
12 Brazil  394 1% 1% 
13 Russia  388 Unreported  1% 
14 Austria  285 3% 1% 
15 Switzerland  267 1% 1% 
16 Belgium  262 2% 1% 
17 South Africa  254 <1%  <1% 
18 Norway  253 1% <1% 
19 Sweden  240 2% 0.05% 
20 Denmark  180 1% 0.05% 
  Other  2,096 6% 6% 
  TOTAL 33,456 5% 100% 
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IV. TOTAL MUSIC SALES BY COUNTRY IN 2006*  
(PHYSICAL** & DIGITAL SALES, IN U.S. MILLION DOLLARS) 
     
Rank, in 
Descending 
Order  
Country  Retail Sales 
Value  
Digital 
Percentage 
of Total Sales  
Percentage of 
Total Sales  
1 US 11,501 17% 36% 
2 Japan 5,273 11% 17% 
3 UK 3,252 6% 10% 
4 Germany 2,091 5% 7% 
5 France 1,700 6% 5% 
6 Canada 719 6% 2% 
7 Australia 621 5% 2% 
8 Italy 598 6% 2% 
9 Spain 497 5% 2% 
10 Russia 407 0% 1% 
11 Netherlands 396 4% 1% 
12 Mexico 374 4% 1% 
13 Brazil 333 2% 1% 
14 Belgium 331 6% 1% 
15 Austria 266 5% 1% 
16 South Korea 248 56% 1% 
17 South Africa 248 2% 1% 
18 Switzerland 237 3% 1% 
19 Sweden 229 6% 1% 
20 Norway 227 4% 1% 
  Other 2,265 8% 7% 
  Total  31,813 11% 100% 
     
 
 
* Source: IFPI, Music Market Statistics, 
http://www.ifpi.com/content/section_statistics/index.html (last visited 
Mar. 5, 2008) (statistics compiled by the International Federal of the 
Phonographic Industry).  For further information regarding U.S. sales 
figures, see RIAA, Key Statistics, Year-End Report, 
http://www.riaa.com/keystatistics.php?content_selector=keystats_yearen
d_report (last visited Mar. 5, 2008) (Recording Industry Association of 
America (RIAA) annual reports documenting the global sales revenues 
of its members for each of the years 2000–2006).  Note that RIAA 
membership “is open to legitimate record companies with main offices 
in the United States that are engaged in the production and sale, under 
their own brand label, of recordings of performances for home use.”  
RIAA, Who Are We, Become a Member, 
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http://www.riaa.com/aboutus.php?content_selector=aboutus_become_a_
member  (last visited Mar. 5, 2008).   
 
**“Physical sales” refers to sales of recorded music on any hard copy 
format, such as a tape or a compact disc (CD).  This is contrasted with 
“digital sales,” which are sales of recorded music transmitted 
electronically to the customer via an on-line service.  
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